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Chris	Casillas 00:11
In	a	famous	1979	law	review	article,	scholars	Robert	Mnookin	and	Lewis	Kornhauser	coined	the
phrase	"bargaining	in	the	shadow	of	the	law."	What	this	phrase	so	eloquently	captures	is	the
fact	that	when	in	negotiations,	parties	are	deeply	influenced	by	the	overarching	law	governing
those	proceedings.	The	substantive	and	procedural	requirements	within	any	governing	set	of
laws	form	the	backdrop	for	much	of	the	behavior	and	decisions	at	the	bargaining	table.	In	labor
negotiations,	we	can	see	the	collective	bargaining	statutes	influencing	negotiations	in	several
key	ways:	it	impacts	how	the	parties	engage	with	one	another	at	the	table,	for	example,	based
on	the	statutory	duty	to	bargain	in	good	faith;	it	influences	what	the	parties	can	negotiate	over
depending	on	how	a	particular	subject	is	categorized;	and	it	determines	what	alternatives	are
available	to	the	parties	if	they	hit	an	impasse	or	otherwise	cannot	reach	an	agreement.	Today's
episode	is	the	beginning	of	a	series	of	episodes	dedicated	to	exploring	the	impacts	of	the
unique	legal	landscape	created	by	the	Washington	state	collective	bargaining	statutes	on	the
labor	negotiation	process.	We	begin	by	examining	the	general	duty	of	good	faith	bargaining
and	what	that	duty	does	and	does	not	require	of	the	parties	engaged	in	public	sector	labor
negotiations.

Chris	Casillas 01:47
Hello	and	welcome	to	the	PERColator	Podcast.	My	name	is	Chris	Casillas,	one	of	your	cohosts	of
the	PERColator,	and	I'm	joined	once	again	by	my	partner	in	crime,	Loyd	Williford.	Loyd,	how	you
doing	today?
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Loyd	Willaford 02:02
I	am	good.	And	I'd	also	like	to	welcome	a	hardy	welcome	to	all	the	PERColators	out	there
worldwide	listening	to	us.
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Chris	Casillas 02:10
Our	global	audience—yes—thank	you	for	that	shout	out	there,	Loyd,	appreciate	it.	And	yes,	for
wherever	you	may	be	and	joining	us	here	on	the	PERColator,	we're	glad	to	have	you	along	for
the	ride.	And	today,	we're	going	to	actually	turn	our	attention	to	what	we	hope	is	a	new	series
of	recordings.	Of	course,	we're	going	to	kind	of	center	our	discussion	on	the	negotiation	process
and	specifically	within	the	labor	relations	world.	But	while	we've	ventured	to—kind	of—across
the	spectrum	and	different	topics	that	we've	covered	over	the	last	few	years,	for	this	series,	we
really	want	to	kind	of	drill	down	on	how	legal	issues	in	the	law	around	collective	bargaining
impact	the	bargaining	process	itself.	As	Loyd	and	I	will	talk	about	during	the	course	of	these
recordings	in	the	series,	you	know,	as	mediators,	we	frequently	hear	from	parties	about
different	legal	issues	and	how	they're	coming	up	in	the	course	of	a	particular	negotiation.	So,
for	example,	you	know,	a	statement	by	somebody	that	the	other	side	is	not	bargaining	in	good
faith,	or	that	a	particular	proposal	is	regressive,	or	something	of	that	nature.	And	so,	of	course,
these	topics	are	all	kind	of	grounded	in	the	law,	both	statutory	and	case	law,	and	so	we	wanted
to	kind	of	take	a	little	bit	of	a	deeper	dive	into	kind	of	thinking	about	what	these	concepts	really
mean	and	how	they	can	impact	the	bargaining	process—because	we	know	all	of	you—as
practitioners	and	negotiators—you're	kind	of	regularly	fielding	questions	from	groups	that
you're	working	with	and	representing	on	their	behalf	and	confronting	these	challenges	at	the
bargaining	table	on	a	regular	basis.	And	I	know	everybody	can—you	know—go	and	read	our
case	law,	and	go	through	our	actually	quite	robust	search	engine,	and	finding	decisions,	and
kind	of	come	to	your	own	conclusions	on	those	things.	But	we	thought	it	might	be	helpful	to
kind	of	just	do	some	basics—general	background—and	kind	of	think	through	some	different
scenarios	and	how	that	law	interplays	with	the	bargaining	process.	So,	that's	going	to	be	the
focus	of	things	today.	We're	going	to	kick	things	off	by	talking	about	an	important	threshold
issue:	the	duty	to	bargain	in	good	faith.	And	we'll	have	several	episodes	that	will	kind	of	carry
forward	on	that	theme	and	look	at	other	specific	related	topics	but	kind	of	generally	starting
with	good	faith	today.	And	in	a	moment,	I	want	to	kick	it	over	to	Loyd	to	kind	of	talk	about
some	foundational	ideas	around	that.	And	then,	as	I	said,	we'll	kind	of	work	through	some
different	scenarios.	But	before	I	do	that,	two	important	caveats	as	we	go	through	today's
podcast	and	all	of	them	in	this	particular	series:	one	being	that	it's	important	for	our	listeners	to
understand	and	recognize	that	as	we're	talking	about	these	things,	we	are	not	attempting	to	or
taking	a	position	as	to	kind	of	how	the	Washington	State	Public	Employment	Relations
Commission,	the	agency	that	we	work	for,	would	handle	a	particular	issue	or	would	rule	on	a
particular	issue.	There	is	no	kind	of	agency	perspective	on	these	things.	We're	not	trying	to
represent	any	of	this	as	such.	Of	course,	on	any	particular	case	that	may	come	through,	we
would	have	to	evaluate	that	on	the	merits	of	the	case	and	go	through	our	standard	process.
And	so	this	shouldn't	be	represented	as—in	some	form—as	the	agency	view	on	a	particular
topic.	Similar	to	that,	we	are	not	providing	legal	advice	to	anyone	and	want	to	make	very	clear
that	you	should	not	kind	of	use	this	as	an	opportunity	to	or	a	thought	as	to	it	being	legal	advice
on	how	to	handle	a	specific	situation.	Our	recommendation—strong	recommendation—should
you	ever	find	yourself	in	a	particular	situation	where	there's	issues	that	we're	talking	about	that
arise	in	a	particular	negotiation,	of	course,	you	should	consult	your	own	legal	counsel	in	that
context	and	should	in	no	way,	shape,	or	form,	take	anything	we	have	to	say	here	as	legal
advice.	All	right,	with	that	business	out	of	the	way,	as	I	mentioned,	today,	we	want	to	kind	of
start	the	conversation	around	the	good	faith	discussion.	Loyd,	do	you	want	to	kind	of	start	us	at
the	ground	level	there	and	kind	of	thinking	about	this	concept,	and	then	we	can	kind	of	talk
about	how	it	interplays	with	the	bargaining	process?
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Loyd	Willaford 07:15
Sure,	I'd	be	happy	to,	Chris.	You	know,	for	those	of	you	who	are	listening	who	may	have	had
any	PERC	trainings—and	we	offer	online	and	in-person	trainings	on	collective	bargaining	in
general—we	often	start	those	trainings	with	talking	about	just	what	is	collective	bargaining—
why	do	we	do	it?	And	I	think	that	this	requirement	of	a	good	faith	is	intimately	connected	with
that.	So,	one	of	the	places	that	we	often	start	at	is	talking	about,	you	know,	"Why	do	we
bargain	collectively?"	I	often	say,	"Well,	because	the	legislature	says	you	have	to."	My
colleagues	don't	always	like	me	saying	that,	but	in	fact,	the	legislature	does	say	that	you	have
to.	But	the	legislature	did	it	in	a	particular	way	which	I	think	it's	useful	to	go	back	to.	And	for
those	of	you	legislative	nerds	out	there	who	want	to	look	this	up,	this	is	RCW	41.56.010,	which
is	the	declaration	of	purpose	of	the	public	employment	collective	bargaining	act.	And	I'm	just
going	to	read	it	because	it's	not	that	long,	and	then	I'm	going	to	highlight	a	couple	things.	So
it's	declaration	of	purpose:	"The	intent	and	purpose	of	this	chapter	is	to	promote	the	continued
improvement	of	the	relationship	between	public	employers	and	their	employees	by	providing	a
uniform	basis	for	implementing	the	right	of	public	employees	to	join	the	labor	organizations	of
their	own	choosing	and	to	be	represented	by	such	organizations	in	matters	concerning	their
employment	relations	with	public	employers."	So	that's	a	lot	of	words.	To	me,	the	most
important	piece	of	that	is	the	continued	improvement	of	the	relationship	between	public
employers	and	their	employees,	and	that's	where	this	good	faith	comes	in.	Because,	as	you
know,	we're	going	to	talk	a	little	bit	about	definitions	of	good	faith—really,	you	know,	if	you
think	about	individual	relationships,	you	want	people	to	trust	each	other—you	need	to	get
along.	And	one	of	those	things	is	people	doing	things	in	good	faith.	There	is	a—I'm	going	to
repeat	Chris's	caveat	here	when	I	say	this—there	is,	in	the	law,	often	a	definition	of	good	faith
that	is	honesty	in	fact.	Like	in	contract	law,	for	example—again,	if	you	want	more,	consultant
attorney	on	that	topic—but	basically	being	truthful	with	each	other,	not	hoodwinking	each	other
—having	a	process	by	which	you	can	trust	each	other	to	work	through	things,	and	that
underlying	thing	at	the	end	of	the	day—that	concept—is	kind	of	what	good	faith	is	about.	So,
just	thinking	about,	"Why	are	we	doing	this?"	And	then	the	legislature	also	helpfully	tells	us
what	is	collective	bargaining,	and	here,	we	actually	get	good	faith	as	a	requirement.	And	that	is
—and	this	is,	again,	RCW	41.56.030,	subsection	four	which	defines	collective	bargaining,	in
part,	with	a	requirement	that	parties	confer	and	negotiate	in	good	faith.	We	may—we'll	talk
about	some	of	the	other	requirements—I'm	not	going	to	talk	about	those	today—so	you	could
stay	tuned	to	come	next	time—other	times—to	hear	about	the	other	other	things	that	you	have
to	do—but	confer	and	negotiate	in	good	faith.	And	again,	I	would	say	that	also	comes	back	to
this	idea	of	a	relationship:	you're	meeting	with	each	other.	Conferring	is	not	dictating,	for
example,	and	we'll	talk	a	little	bit	about	that.	And	"in	good	faith"	means	you're	trying	to
actually	reach	an	agreement;	you're	not	doing	things	that	are	going	to	prevent	you	from
reaching	an	agreement.	And	some	of	the	examples	that	we're	going	to	talk	about—that's	kind
of	what	this	thing—this	whole	good	faith–bad	faith—kind	of	turns	on.	You	know,	we	want	this
relationship	to	improve,	and	the	only	way	that	happens	is	if	people	are	engaging	in	behavior
that	facilitates	that—and	that's	good	faith—and	not	engaging	in	behavior	that	disrupts	it—that's
going	to	be	bad	faith	behavior.	So	that's	kind	of	a	30,000	foot	view,	or	at	least	my	30,000	foot
view	of	collective	bargaining	and	good	faith	and	the	importance.	And,	you	know,	it	sort	of
permeates	everything	that	we	do,	which	is	why	we're	starting	with	this	topic.
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Chris	Casillas 11:39
Great,	thanks	Loyd.	Yeah,	that's	a	really	helpful	foundation	to	kind	of	ground	our	conversation
here	on	this	episode	and	future	ones	as	well,	as	you	previewed	for	our	audience.	More	to	come
here	on	this	particular	topic.	But	yeah,	so	with	that	in	mind	and	with	that	kind	of	structure	in
place,	I	think	it	would	be	interesting	to	kind	of	talk	through	some	just	very	general	scenarios,
but	scenarios	that	I	think	both	of	us	have	come	across	as	mediators—but	also,	you	know—
potentially	in	earlier	iterations	of	our	professional	selves	as	advocates	as	well—things	that,	you
know,	we're	not	unfamiliar	with	hearing.	And	maybe	I'll	frame	this	first	one	for	you,	Loyd,	and
we'll	kind	of	test	your	knowledge—but	kind	of	talk	about	this	in	a	situation	where,	I	think	it	is
not	uncommon—and	I'm	sure	in	a	moment,	you	will	attest	to	the	same	thing—to	come	and	do	a
negotiation	as	a	mediator—and	particularly	as	you're	kind	of	coming	in	that	first	time.	And—you
know—like	me,	I'm	sure	you	spend	some	time	with	the	parties,	you	know,	getting	up	to	speed
on	what's	happened,	and	some	of	the	back	and	forth,	and	trying	to	understand	all	the	issues.
And,	you	know,	it's	not	uncommon	in	those	circumstances,	and	listening	to	folks,	that	you	hear,
you	know,	one	side,	or	sometimes	both	sides,	kind	of	say	something	to	the	effect	of—you	know
—they're	frustrated	with	how	the	process	is	going,	which	is	not	surprising	because	they're	in
mediation,	and	some	of	that	frustration	comes	from	the	fact	that	they—that	the	other	side	has
done	something,	or	a	series	of	things,	that	they	think	were	not	in	good	faith—that	were	in	bad
faith.	And	so,	maybe—maybe	start	there,	like	what	you	have	to	say	about	it,	and	what	does	our
case	law	have	to	say	about	it?	Can	you	do	one	thing	and	that	breaches	that	duty	of	good	faith,
or	do	you	have	to	do	a	whole	bunch	of	things	before	that	occurs?	What	do	you	think?

Loyd	Willaford 14:09
So	I'm	going	to	give	you	the	good	lawyerly	answer,	which	is	always	"it	depends."

Chris	Casillas 14:14
Yes,	good.	All	right.
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Loyd	Willaford 14:18
And	I	think	our	cases—as	you	sort	of	suggest	there—say	that:	that	it	could	be	one	thing	that	is
so	catastrophic	that	it	disrupts	the	bargaining	relationship,	that	such—such	is	a	good	fit.	And	a
classic	example	of	this	is	probably	just	the	refusal	to	meet	like,	"We	will	not	meet	with	you,"	or
"We	will	not	meet	with	the	person	that	you've	designated."	That	is	such	a	fundamental
breakdown	that	you	only	have	to	do	that	one	time	in	some	cases	for	that	to	be	a	breach	of	the
duty	of	good	faith—because,	remember	back	to	this:	you	know,	you	have	this	duty	to	confer
and	negotiate.	If	you	refuse	to	meet,	you	cannot	confer	and	negotiate	and	therefore	it's	bad
faith.	It	is	also—just	a	little	bit	of	preview—that's	one	of	the	other	requirements:	to	meet	at
reasonable	times—I	missed	that,	but	all	of	these	things	are	going	to	be	sort	of	layers.	So	if
you're	not	doing	some	of	the	things	you're	required	to	do,	that's	going	to	be—demonstrably
going	to	be	then,	you	know,	bad	faith.	Or	it	could	be	a	series	of,	you	know,	behaviors,	like
insulting	people	repeatedly	at	the	at	the	bargaining	table,	you	know,	or	doing	other	things	to
obstruct—like	scheduling,	like,	if	you're—you	know—consistently	hours	late	at	every	single
meeting,	you	know.	And	so	it's	going	to	kind	of	be	a	balancing	test,	and	what	our	commission
has	said	is	that	it's	kind	of	a	totality	of	the	circumstances.	You're	going	to	look	at	the	whole
range	of	behaviors	and	say,	"Okay,	does	this	look	like"—back	to	what	I	said	earlier	about,	you
know—"does	it	frustrate	the	bargaining	process	to	the	point	at	which	it	looks	like	you're	not
bargaining	at	all,	or	you	can't	bargain?"	That's	going	to	be—and	again,	it	could	be	one	event,	or
it	could	be	whole	series	of	little	events.

Chris	Casillas 16:12
And	I	think	that	"totality	of	circumstances"	standard	kind	of	cuts	both	ways	in	the	sense	that,
you	know,	sometimes	I'll	hear	folks	describe	a	particular	situation	or	something	that	was	said,
and	they're	like—you	know—the	conclusion	from	that	is,	"well,	they're	not	bargaining	in	good
faith."	But	that	one	kind	of	event	or	one	comment	in	isolation,	you	know,	could	be	problematic,
but	under	this	kind	of	"totality	of	the	circumstances"	standard	that	you	mentioned,	at	least,
what	we're	doing	from	our	vantage	point—should	the	question	ever	come	in	front	of	us—is
we're	looking	at	the	entire	context	of	the	bargain,	right?	And	so—and	what	I	mean	by	kind	of
cutting	the	other	way	is,	you	know,	that	there	could	have	been	that	one	comment,	but	we	don't
necessarily	understand	that	in	isolation	from	everything	else	that's	occurred	in	the	bargain	and
in	the	relationship.	And	so,	sometimes	one	thing,	you	know,	may	not	be	necessarily	kind	of
living	up	to	the	spirit	of	the	law,	but	the	overall	kind	of	sum	of	behavior	is	consistent	with	with
that	requirement.	And	so,	not—again,	not	to	kind	of	reach	any	definitive	legal	conclusion	on
that	situation,	but	I	think	sometimes	parties	forget	that	that's	the	standard	that	we're	using	and
evaluating	these	things,	and	we're	going	to	look	at	that	broader	context.	And	if	that	broader
context	suggests	that,	overall,	you	know,	parties	are	operating	kind	of	consistent	with	that
obligation,	then	the	one	thing	would	be	seen	a	little	bit	more	as	an	anomaly—even	though	it
was	maybe	kind	of	below	the	expected	threshold	in	that	particular	moment,	in	the	context	of
the,	grand	scheme	of	things,	it	doesn't	bring	that	behavior	below	that	threshold	overall.	And
that's	important	to	understand	because	you	don't	want	to	get	too	caught	up	in	the	specifics	of
one	particular	circumstance.	As	you	said,	sometimes	they're	so	bad	that,	you	know,	it	can
breach	that	duty,	but	oftentimes	people	forget	to	kind	of	think	about	that	in	the	broader
context	of	that	bargain.
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Loyd	Willaford 18:38
Yeah,	and	Chris,	I'm	glad	you	mentioned	that	because	I	think	if	you	read	our	commission
decisions,	you	will	see	an	appreciation	for—that	the	collective	bargain	is	a	process	and	that	it's
being	done	not	always	by	people	who	are,	you	know,	doing	this	work	full	time.	Like,	you've	got
bargaining	teams,	you	got	management—maybe	they're	bargaining	a	contract,	and	there's	a—I
think—a	little	bit	of—tolerance	may	not	be	quite	the	right	word,	but,	you	know,	there's
frustration.	And	you	mentioned	this	earlier,	that	there's—I	think,	you	know,	even	this	standard,
confer	and	negotiate	in	good	faith,	doesn't	tell	you	exactly	what	you	have	to	do.	And	if	you	go
to	the	end	of	that—again,	this	is	RCW	41.56.030—at	the	end	of	that	definition	for	collective
bargaining,	it	says	you're	not	required	to	agree	to	a	proposal	or	required	to	make	a	concession.
And	I	think	this	is	often	the	source	of	frustration—at	least,	what	I	see	is	when	people	say	"no"
over	and	over	and	over	again,	then	people	say,	"Well,	why	are	you	saying	no?	That's	just	bad
faith."	Well,	saying	"no"	is	not,	in	and	of	itself,	bad	faith.	Like,	it's	a	perfectly	legally	acceptable
answer,	but	I	think	in	the	moment,	it	can	be	very	frustrating,	and	so	you're	looking	for	some
way	to	sort	of,	you	know,	not	be	frustrated.	And	one	of	the	ways	that	people	can	not	be
frustrated	is	to	say,	"Okay,	I'm	gonna,"	you	know,	"accuse	you	of	bad	faith	bargaining."

Chris	Casillas 20:06
Mm-hmm.

Loyd	Willaford 20:08
And	not	to	say	that	that's	always—you	know—going	on,	but	I	do	get	the	sense	that	often,	when
we	get	these	things,	"people	are	bad,"	it	is	out	of	frustration	with	something	in	the	process.	And
sometimes	it's	just	the	process.	And	so	to	recognize	that	it	is—you	know—nobody	is	compelled
to	a	proposal	or	required	to	make	a	concession,	but	you'd	still	have	to	confer	and	negotiate.	So
what	does	that	really	look	like?	Can	you	just	say	"No,	no,	no,"	and	give	no	explanation	and	just
say,	"No,	I'm	not	ever	listening	to	that?"	What	do	you	think	about	that,	Chris?	If	somebody	took
that	position—like,	"Nope,	I'm	not	interested.	I'm	not	talking	about	that.	We're	not	interested."
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Chris	Casillas 20:52
Yeah,	let's	pull	on	that	thread	a	little	bit	here	and	talk	about	that	scenario.	And	I	think
sometimes	I	hear	it	in	the	context	of	a	situation	where,	like,	for	example,	one	side	has	indicated
that,	you	know,	they	really	need	a	particular	thing—a	particular	outcome,	and	so	they	kind	of
just	stick	on	that	particular	issue,	and	they	don't	drop	it.	Or	conversely,	the	other	side	kind	of
refuses	to	move	off	of	a	"No,	we	can't—we	won't	do	that,"	or	"we	won't	agree	to	that."	And	that
gets	us	into	this	question	of,	like,	"Can	you	insist	on	something,"	you	know,	"potentially
indefinitely?"	And	conversely,	"Can	you	counter	with	a	'no'	on	something	potentially
indefinitely?"	And	I	think	what	we've	said	in	our	cases	over	the	years	is,	you	know,	there's	this
difference	between	hard	bargaining	and	bad	faith	bargaining.	And	it's	acceptable	to	take,	you
know,	really	firm	positions	on	things.	As	you	mentioned,	like,	there's	nothing	in	the	statute	that
obligates	parties	to	make	specific	proposals	or	particular	concessions.	As	I	always	tell	parties
when	I'm	working	with	them,	the	law	requires	a	particular	process	but	not	a	way	to	get	there	or
a	determined	outcome,	right?	It's	up	to	the	parties	to	kind	of	work	through	those	things.	And
so,	it	can	be	acceptable	to	have	a	very	kind	of	firm	position	on	things,	but	there's	an	important
caveat	to	that,	which	is:	you	always	have	to	have	an	open	mind	to	considering	alternatives.	You
have	to	listen	and	think	through	possible	other	ways	forward.	So	if	you	come	into	a	situation
with	a	predetermined	mindset	that	"it's	going	to	be,"	you	know,	"X	way	or	the	highway,"	and
you	don't	move	from	that	regardless	of	what	you're	hearing	from	the	other	side,	that's	where	it
can	get	problematic	and	kind	of	cross	that	line	from	hard	bargaining	to	bad	faith	bargaining.
But	if	you	have	some	kind	of	reason,	you	know,	a	principled	stance	behind	a	particular	position,
and	you're	otherwise	kind	of	listening	to	what	the	other	side	has	to	say	and	thinking	through
those,	even	if	that	ultimately	doesn't	persuade	you	to	move,	you	know,	it's	okay	to—it's	okay	to
be	firm	in	particular	areas	and	at	particular	times.	And	so	I	think	recognizing	that	distinction
between	what's	taking	a	really	kind	of	tough	position	on	something	that	may	be	really
important	or	a	parameter	that	you	just	can't	kind	of	get	beyond	for	particular	reasons,	versus
just	coming	into	the	process	with	a	with	a	closed	mind—with	an	unwillingness	to	kind	of	think
through	alternatives	or	consider	other	ways	forward.	That's	where	I	think	parties	can	get	into
trouble	in	the	process.

Loyd	Willaford 24:06
That's	absolutely	right.	And	actually,	I'm	going	to	have	you	take	a	trip	down	memory	lane.

Chris	Casillas 24:11
Oh	boy!
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Loyd	Willaford 24:14
A	case	that	we	often	cite	in	our	training	materials	around—really,	usually	around	the	issue	of
mandatory	sufficient	bargaining—which	that's	not	why	I'm	going	to	talk	about	this	case	for
today—I'm	going	to	talk	about	in	the	context	of	good	faith.	And	that	is	the	infamous	hot	coffee
case,	which	is	a	case	where	an	employer	had	offered	free	coffee	to	corrections	officers,	and
they	decided	they	were	going	to	discontinue	it.

Chris	Casillas 24:41
Mm-hmm.

Loyd	Willaford 24:41
They	try	to	discontinue	it;	the	Union	demanded	to	bargain.	Employer	didn't	want	to	bargain
about	it,	and	then	they	filed	an	unfair	labor	practice.	They	resolved	the	unfair	labor	practice
with	the	promise	that	they	would	sit	down	and	talk.

Chris	Casillas 25:00
Mm-hmm.

Loyd	Willaford 25:00
They	sat	down	and	talked,	and	the	employer	took	the	position	that	they	would	any	result	that
did	not	result	in	additional	costs.	So	they	had	contracted	for	this	coffee	making.

Chris	Casillas 25:11
Mm-hmm.
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Loyd	Willaford 25:11
And	that	was	their	position,	and	they	did	not	move	on	it.	A	another	ULP	ensued,	and	the
commission	found	that,	in	fact,	the	employer	had	breached	their	duty	of	good	faith	bargaining
because	they	had	preconditioned	the	bargain.	And	I	think	this	totality	of	circumstances	is
important	here:	if	there	had	not	been	this	prior	ULP,	which	the	employer	settled	to	go	to	the
bargaining	table,	I	suspect	them	standing	firm	might	not	have	looked	like	bad	faith—at	least	it's
my	opinion.	Again,	there's	a	reason	why	all	those	facts	are	in	there.	And	this	was	kind	of	a
complicated	case	because	there	were	two	different	bargaining	units.	And	the	reason	I	say	trip
down	memory	lane	is	because	this	was	a	firm	that,	Chris,	you	were	working	at	at	the	time—
you're	not	on	the	briefing.	I	later	joined	the	same	firm,	but	it	was	after	this	case.	So—

Chris	Casillas 26:04
Yes,	I	remember	that.

Loyd	Willaford 26:05
I	thought	that	it	was	really	an	interesting	example	of	this—what	we	sometimes	call	"bargaining
with	predetermined	outcomes,"	which	you'll	sometimes	hear	come	up	in	the	context	of,	say,
budgets.	The	employer	has	a	budget—they	have	a	pot	of	money.	They've	already	decided	how
much	money	they	have.	They	show	up	to	the	bargaining	table	and	they	tell	the	union,	"This	is
all	the	money	we	have	and,"	you	know,	"we're	not	going	to	move."	In	that	context,	it	can	start
to	look	like	issues	of	good	faith.	Or	are	you	really	listening?	Or	do	you	know	what	the	result	is
before	you	start	bargaining?
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Chris	Casillas 26:44
Mm-hmm.	And	it's	okay—I	think—as	a	general	matter,	for	both,	you	know,	the	union	and	the
employer	to	have	certain	parameters.	Like,	it's	fine	to	prioritize	things,	or	say—you	know—"We
can	only	go	so	far."	You	know,	the	members	may—you	know—be	telling	you,	like,	"We	have	to
get	something	in	order	to	ratify	this,"	or,	you	know,	"The	employer	only	has	so	much	money,"
right?	As	far	as	I	know,	it	doesn't	grow	on	trees	just	yet.	And	so,	you	know,	there	are	some
limitations	out	there	that	parties	have	to	regularly	work	with,	and	that	can	inform	your
bargaining	position	and	whatnot.	But	it's	different	to	have	parameters	than	to	have	your	mind
made	up	at	the	outset	and	say,	you	know,	"No	matter	what	we	hear,	or	no	matter	what
happens,"	you	know,	"it's	going	to	be	this."	That	kind	of	behavior	is	problematic	because,	if	you
are	listening	and	you	are	open	to	alternatives,	it	may	be	that	there's	another	way	forward	that
still	kind	of	generally	meets	the	parameters	or	the	needs	that	you	have	but	occurs	in	a	way	that
perhaps	you	didn't	envision	at	the	outset.	And	that's,	I	think,	really	a	core	principle	in	good	faith
negotiations—kind	of	working	through	that	process	to	consider	all	of	those	things,	to	come	up
with	something	that	hopefully	kind	of	works	for	both	sides	on	at	least	some	level,	to	allow	you
to	reach	an	agreement.	Let's	take	a	look	at	least	one	or	two	other	scenarios,	Loyd.	And	one
situation	that	I've	seen	before—and	we've	had	a	few	cases	on	this—I	wouldn't	say	it	kind	of
comes	up	a	lot,	but	it	gets	into	this	topic	of	reaching	tentative	agreements	and	the	ratification
process.	And	as	I	said,	we've	actually	had	a	few	cases—more	than	just	one	or	two—on	this
topic,	where	the	situation	is	this:	you	know,	ordinarily,	right,	your	your	teams	are	bargaining	a
contract.	It's	common	for	parties	to	look	to	tentatively	agree	on.	And	practices	kind	of	vary—
sometimes	parties	will	try	and	tentatively	agree	on	each	kind	of	section	of	the	contract.	Or
sometimes,	you	know,	you	just	get	a	tentative	agreement	on	the	whole	thing.	But	that's	all
done	with	the	understanding,	of	course,	that	both	sides	have	to	take	any	tentative	agreement
back	to	their	respective	ratifying	authorities,	and	those	ratifying	authorities,	you	know,	have
the	ultimate	say,	right?	They	can	say	yes	or	no,	notwithstanding	the	fact	that	there	may	be	a
tentative	agreement.	But	sometimes,	during	the	course	of	the	bargain,	you	know,	you	have
these	situations	where	a	party	represents	that	they've	been	authorized	to	make	a	particular
proposal	from	that	ratifying	body.	You	know,	it	may	be	a	situation	where	the	union	has—you
know—you've	been	stuck	on	something,	and	the	union	goes	back	to	it	and	has	a	membership
meeting	and	gets	authority	to	move	on	something,	or,	likewise,	the	employer	goes	back	to	its,
you	know—like—its	counsel,	or	something	of	that	nature,	and	gets	authority.	And	then	they
come	back	to	the	table	and	kind	of	make	a	proposal	and	represent	that,	you	know,	"we	have
been	authorized	to,"	you	know,	"do	X	or	Y,"	and	the	parties	agree	to	that.	And	then	that
eventually	forms	the	basis	of	a	broader	tentative	agreement.	But	then,	you	know,	things	go	a
little	sideways,	and	the	agreement	doesn't	end	up	getting	ratified.	And	as	I	said,	ordinarily,	it's
up	to	the	parties—the	ratifying	authorities,	excuse	me—to	say	yes	or	no	to	an	agreement.	But
in	this	situation,	it	is	a	little	bit	different	because	those	bargaining	authorities	have	represented
that	they've	already	given	authorization	for	a	particular	particular	thing.	What	have	we	said	in
those	cases?	Loyd,	do	you	remember	any	of	those?
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Loyd	Willaford 31:05
So	my	recollection	of	those	cases,	basically,	is	that	what	gets—essentially,	you	know,	if	there's
a	ratifying	body	that's	independent,	and	they	don't	ratify,	and	the	people	the	bargaining	table
didn't	do	anything,	this	is—I	think	the	key	piece	here	is	that	they	didn't	do	anything	to	frustrate
the	agreement—you're	going	to	be	fine.	Where	parties	get	into	trouble	is	where	there's—either
they	misrepresented	their	authority	to	the	other	side,	or	they	actively	sabotage	the	agreement
—is	where	you	get	into	problems	of	bad	faith.	And	I	will	tell	you,	from	a	mediation	perspective,	I
tell	folks	when	they	get	to	a	TA,	I	say,	"Here's	what	I	expect	as	a	mediator:	that	if	you	say	TA,
what	this	means	is	that	you	are	going	to	go	back	to	your	ratifying	body	and	recommend."	And
sometimes	I	get	"My	colleagues	and	I	have	a	disagreement	with	this."	I	often	say,	"I	hope	that
you	enthusiastically	recommend,"	because	I	think,	you	know,	maybe	you're—you	know—
because	if	otherwise	you	don't	TA,	it's	okay	not	to,	but	that	you	negotiate	in	good	faith	and	you
reach	an	agreement.	What	that	means	is	you	have	the	expectation	that	it	is	going	to	be
ratified,	and	you	should	do	what	you	can	to	make	that	happen.	Whatever,	you	know—maybe
it's	not	the	best	agreement	in	the	world	that's	gonna—if	you	can	err	on	that	side,	you're	gonna
be	better	off	than,	well,	"oh,	we	make	no	recommendation,"	or	we	put	it	out	there	and	we	say,
"certainly"—I	think—going	out	and	then	saying,	"vote	it	down."	Like,	if	the	bargaining	team
goes	out	and	says,	"vote	this	agreement	down,"	that's	going	to	start	to	look	like	bad	faith	under
a	totality	of	circumstances.	But	that's	my	tea	leaf	reading	of	our	our	cases	on	ratifying.

Chris	Casillas 32:58
Yeah,	absolutely.	I	mean,	I	think	it's	pretty	clear,	like,	if	the	bargaining	teams	have	kind	of
represented	that	they	have	authority	to	bargain	on	behalf	of	their	respective	constituents	and
they	reach	a	tentative	agreement,	the	expectation	is	that	that	will	be	supported	in	the
ratification	process.	Of	course,	again,	you	know,	ultimately,	it's	up	to	those	ratifying	bodies	to
say	yes	or	no,	and	there	could	be	reasons	to	turn	it	down,	notwithstanding	the	recommendation
of	the	of	the	committee,	but	that's	different	than	the	committee	tentatively	agreeing	to
something	and	then	coming	in	and	trying	to	tank	the	deal,	so	to	speak.	And	then	the	added
kind	of	complication	here	that	I	was	kind	of	originally	introducing	in	this	scenario	was	a
situation	where,	before	you	reach	that	tentative	agreement,	you	know,	the	committee
members	on	one	side	or	the	other	kind	of	represent	that	they've	been	given	specific
authorization	for	a	particular	proposal	that	ends	up	being	the	basis	of	a	tentative	agreement
but	then	later	refused	to	ratify	it	on	that	basis.	And	that—and	then	in	those	cases,	we	found
that	to	be	an	act	of	bad	faith,	because	the	committee	that's	bargaining	the	contract	has
represented	that	their	ratifying	body	has	specifically	authorized	this	particular	proposal.	So	it's
not	just	a	proposal	that	the	committee	came	up	with	as	a	way	to	try	and	reach	a	resolution;	it's
already	been	authorized	on,	and	it's	been	represented	as	such.	And	so	you	got	to	be	careful	in
terms	of,	you	know,	how—what	words	you	use	in	these	circumstances,	because	if	you—one
side	or	the	other	represents	it	as	such	and	then	it	ends	up	not	getting	ratified	on	the	basis	of	a
proposal	that	you	had	represented	to	the	other	party	was	already—was	already	authorized—
that	has	been	a	circumstance	in	which	we've	found	a	lack	of	good	faith	bargaining.
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Loyd	Willaford 35:06
Yeah,	and	I	think	the	problem	in	that	scenario	is	that	what's	happened	there	is,	on	one	side	of
this	equation,	somebody	has	not	told	the	truth.	Either	the	ratifying	body	lied	to	the	bargaining
team	about	that	they	would	accept	the	deal,	or	the	bargaining	team	misled	the	other	side
about	their	authority—and	either	one	of	those	is	not	good.	And,	you	know,	sometimes	you	can't
ferret	that	out,	right?	You	know,	but	if,	you	know,	it's	kind	of—let's—so	there's	kind	of,	what	I
might	call	is	a	good	faith	reliance.	Like,	the	bargaining	team	ought	to	be	able	to	rely	on	the
ratifying	body	of	representation	that,	"hey,	if	we	agree	to	this,	you're	going	to	ratify	it."	And	the
other	side	that	say	"we're	going	to	reach	a	TA	and	I	have	authority,	I	have	every	reason	to
believe	that	they're	going	to	ratify	it."	Well,	that's	going	to	then	induce	this	person	to	agree.

Chris	Casillas 36:02
Mm-hmm.

Loyd	Willaford 36:02
And	if	those	things	aren't	true,	now	you	don't	have	good—that's	not	good	faith,	right?	It's	not
honest	in	fact.	And	that's	the	kind	of	stuff	that's	going	to	lead	to	a	bad	faith	bargaining	finding.

Chris	Casillas 36:13
Absolutely.	Well,	any	other	kind	of	rip	from	the	headlines	or	drawn	from	your	experience
scenarios	that	we	should	discuss	to	kind	of	wrap	up	our	first	topic	here?

Loyd	Willaford 36:28
I've	got	a	whole—I	mean—I've	got	a	whole	list	here,	but	I	think	we	can	maybe	leave	some	of
these	cases	for	other	other	examples—like	I	said,	when	we	talked	about—yeah,	some	of	them
might	fit	better	in	other	places.	So	I	think	that's	all	I	have	for	now.

L

C

L

C

L



Chris	Casillas 36:41
Okay,	well,	a	good	discussion	there,	Loyd,	and	a	great	topic	to	kind	of	kick	off	this	series	of,
again,	kind	of	looking	at	how	some	legal	issues	under	our	labor	laws	impact	the	bargaining
process	in	various	ways.	And	we	got	to	start	here	with	kind	of	a	generalized	overview	of	the
good	faith	process.	But	as	we	continue	in	this	series,	we'll	look	more	specifically	at	particular
situations	and	scenarios	like,	for	example,	I	mentioned,	kind	of	regressive	bargaining,	or	what
happens	in	legal	impasses,	or	implementation—those	kind	of	situations	as	well,	so	that	as	a
negotiator,	you	can	kind	of	think	about	how	to	handle	these	situations	and	ultimately	try	and
move	forward	to	a	resolution,	and	one	that	avoids—hopefully—an	unfair	labor	practice	charge
as	well.	So	good	chatting	with	you	today,	Loyd,	thanks	so	much.	We'll	continue	this	journey
here	in	the	near	future.

Loyd	Willaford 37:47
All	right,	thanks	all.
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