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Chapter 391-35 WAC

UNIT CLARIFICATION CASE RULES

Last Update: 2/15/12

Scope—Contents—Other rules.

Sequence and numbering of rules—Special provisions.

Petition for clarification of an existing bargaining

unit—Who may file.

Time for filing petition—Limitations on results of

proceedings.

Special provision—State civil service employees.

Petition in writing—Number of copies—Filing—Service.

Contents of petition.

Amendment and withdrawal.

Amendment of certification.

Notice of hearing.

Special provision—Private sector and other

employees.
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391-35-110

391-35-130

391-35-170

391-35-190

391-35-210

391-35-250

391-35-254

391-35-300

391-35-301

391-35-310

391-35-320

391-35-326

391-35-327

391-35-330

391-35-340

391-35-342

391-35-343

Coordination of proceedings.

Hearings—Who shall conduct.

Hearings—Reopening of hearing—Briefs.

Proceedings before the executive director.

Appeals.

Commission action on appeals.

Special provision—Marine employees.

School district employees.

Higher education employees.

Employees eligible for interest arbitration.

Exclusion of confidential employees.

Special provision—State civil service employees.

Special provision—Higher education faculty.

One-person bargaining unit inappropriate.

Unit placement of supervisors—Bargaining rights of

supervisors.

Special provision—Educational employees.

Special provision—Academic employees.
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391-35-344 Special provision—Marine employees.

391-35-346 Special provision—State civil service employees.

391-35-347 Special provision—Higher education faculty.

391-35-350 Unit placement of regular part-time employees—

Exclusion of casual and temporary employees.

391-35-356 Special provision—State civil service employees.

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS CHAPTER

391-35-080 Prehearing conferences. [Statutory Authority: RCW

28B.52.080, 41.56.090, 41.59.110, 41.58.050 and

34.05.431. WSR 96-07-105, & 391-35-080, filed

3/20/96, effective 4/20/96. Statutory Authority: RCW

41.58.050, 28B.52.080, 41.56.090, 41.59.110,

28B.52.073 and 41.56.040. WSR 90-06-073, § 391-35-

080, filed 3/7/90, effective 4/7/90.] Repealed by

WSR 01-14-009, filed 6/22/01, effective 8/1/01.

Statutory Authority: RCW 28B.52.080, 41.56.090,

41.59.110, 41.58.050.
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391-35-150 Authority of hearing officer. [Statutory Authority:

RCW 28B.52.080, 41.56.040, 41.58.050, 41.59.110 and

47.64.040. WSR 80-14-047 (Order 80-6), § 391-35-150,

filed 9/30/80, effective 11/1/80.] Repealed by WSR

83-24-033 (Order 83-03), filed 12/1/83, effective

1/1/84. Statutory Authority: RCW 34.04.022,

41.58.050, 41.56.090, 41.59.110 and 28B.52.080.

391-35-230 Filing and service of cross-petition for review.

[Statutory Authority: RCW 41.58.050, 28B.52.080,

41.56.090, 41.59.110, 41.56.060 and 41.59.080. WSR

90-06-073, § 391-35-230, filed 3/7/90, effective

4/7/90. Statutory Authority: RCW 28B.52.080,

41.56.040, 41.58.050, 41.59.110 and 47.64.040. WSR

80-14-047 (Order 80-6), § 391-35-230, filed 9/30/80,

effective 11/1/80.] Repealed by WSR 98-14-112, filed

7/1/98, effective 8/1/98. Statutory Authority: RCW

28B.52.080, 41.56.090, 41.59.110 and 41.58.050.
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Reviser's note: Chapter 15, Laws of 1983 recreates the marine employees' commission,
Title 316 WAC, and transfers the authority for the administration of chapter 47.64 RCW to that
agency. Title 391 WAC will reflect some of the changes resulting from this statutory revision.

WAC 391-35-001 Scope—Contents—Other rules. This chapter

governs unit clarification proceedings before the public

employment relations commission emn—petitions—fer—elarifiecation

bargatning—units—under all chapters of the Revised

Code of Washington (RCW) administered by the commission. To the

extent these rules of practice and procedure differ from the

model rules adopted by the chief administrative law Jjudge

pursuant to RCW 34.05.250 and found in chapter 10-08 WAC, these

rules shall prevail.
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eliminate unnecessary cross-references
to other WAC chapters and clarifies
relationship between impasse resolution
rules and model rules.
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[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,

41.58.050,
filed 1/14/03,
28B.52.080,
391-35-001,

391-35-001,

Authority: RCW 41.58.050,

chapters 28B.52,

90-06-073,

Statutory Authority: RCW 28B.52.080,

41.59.110 and 47.64.040.

001, filed 9/30/80,

41.06.340,
effective 2/14/03.
41.56.090,

filed 6/22/01,

§ 391-35-001,

41.76.060. WSR 03-03-064, § 391-35-001,

Statutory Authority: RCW
41.59.110,

41.58.050. WSR 01-14-009, §

effective 8/1/01; WSR 96-07-105, §

filed 3/20/96, effective 4/20/96. Statutory
28B.52.080, 41.56.090, 41.59.110 and
41.56, 41.58, 41.59, 49.08 and 53.18 RCW. WSR

filed 3/7/90, effective 4/7/90.

41.56.040, 41.58.050,

WSR 80-14-047 (Order 80-6), § 391-35-

effective 11/1/80.]
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| Commented [dIRD(2]: The proposed strike of

this rule eliminates an unnecessary
table of contents detailing the
numbering process for the rules in this
chapter.
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[Statutory Authority: RCW 28B.52.080, 41.06.340, 41.56.090,
41.58.050, 41.58.065, 41.59.110, 41.76.060, 41.80.080, and
49.39.060. WSR 12-05-066, § 391-35-002, filed 2/15/12, effective
3/17/12. Statutory Authority: RCW 28B.52.080, 41.06.340,
41.56.090, 41.58.050, 41.59.110, 41.76.060, 41.80.080, and
49.39.060. WSR 10-20-172, § 391-35-002, filed 10/6/10, effective
11/6/10. Statutory Authority: RCW 28B.52.080, 41.56.090,
41.59.110, 41.58.050, 41.06.340, 41.76.060. WSR 03-03-064, §
391-35-002, filed 1/14/03, effective 2/14/03. Statutory
Authority: RCW 28B.52.080, 41.56.090, 41.59.110, 41.58.050. WSR

01-14-009, § 391-35-002, filed 6/22/01, effective 8/1/01.
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Statutory Authority: RCW 41.58.050, 28B.52.080, 41.56.090,
41.59.110 and chapters 28B.52, 41.56, 41.58, 41.59, 49.08 and
53.18 RCW. WSR 90-06-073, § 391-35-002, filed 3/7/90, effective
4/7/90. Statutory Authority: RCW 34.04.022, 41.58.050,
41.56.090, 41.59.110 and 28B.52.080. WSR 83-24-033 (Order 83-
03), § 391-35-002, filed 12/1/83, effective 1/1/84. Statutory
Authority: RCW 28B.52.080, 41.56.040, 41.58.050, 41.59.110 and
47.64.040. WSR 80-14-047 (Order 80-6), § 391-35-002, filed

9/30/80, effective 11/1/80.]

WAC 391-35-010 Petition for clarification of an existing
bargaining unit—Who may file. A petition for clarification of
an existing bargaining unit may only be —filed by the employer,
the exclusive representative, or their agents, or by the parties

jointly.

[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 34.05.413, 41.56.060 and 41.59.080. WSR 96-07-105, §
391-35-010, filed 3/20/96, effective 4/20/96. Statutory
Authority: RCW 41.58.050, 28B.52.080, 41.56.090, 41.59.110 and
chapters 28B.52, 41.56, 41.58, 41.59, 49.08 and 53.18 RCW. WSR
90-06-073, § 391-35-010, filed 3/7/90, effective 4/7/90.
Statutory Authority: RCW 28B.52.080, 41.56.040, 41.58.050,
41.59.110 and 47.64.040. WSR 80-14-047 (Order 80-6), § 391-35-

010, filed 9/30/80, effective 11/1/80.]

WAC (12/14/2018 09:25 AM) [ 10 ] NOT FOR FILING



MAC 391—35—020] Time for filing petition—Limitations on

results of proceedings. TIMELINESS OF PETITION

(1) A unit clarification petition may be filed at any time,

with regard to:

(a) Disputes about the appropriate bargaining unit

placement for newly created eenecerning—positions—which havebeen

n tal ERS +od P2y e PPN
T Y reatea—=5H ot o= .
) D it n rrd e 1 11 + 9 £ M ey
O—0oF5PBteS T RSt (S 3= S C Ot == M=oY E=
B 144 I 1 Trmad + o ¥ e Bbhayrerad g oy PaNE e
P TTFOHRS T THCC—OY—th rF—Hox oo ag—uhEteS

(c) Disputes under WAC 391-35-300 concerning a requirement

for a professional education certificate.

(d) Disputes under WAC 391-35-310 concerning eligibility

for interest arbitration.

(e) Disputes under WAC 391-35-320 concerning status as a

confidential employee.

(f) Disputes under WAC 391-35-330 concerning one-person

bargaining units.

(2) A uvpit—elerifieatien—petition concerning supervisory

status as—a—superviser under WAC 391-35-340, or regular part-

time status as—a—regular part—time—or easuvatl—empltoyee under WAC

WAC (12/14/2018 09:25 AM) [ 11 ] NOT FOR FILING

| Commented [dIRD(3]: Agency staff and

clientele should have discussions about

this rule and its limitations.
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LIMITATIONS ON RESULTS OF PROCEEDINGS

(3) Employees or positions may be removed from an existing

bargaining unit im—ea—unit—elaorification—p¥r dingprovided:

a. the petition is filed within a reasonable time period

after a change of circumstances altering the community of

interest of the employees or positions, or—=

b. all parties to the proceeding agree the commission

should rule upon the request for clarification.

(4) Employees or positions may be added to an existing
bargaining unit in a unit clarification proceeding provided:

(a) the Where—a—petition is filed within a reasonable time
period after a change of circumstances altering the community of

interest of the employees or positions; or

WAC (12/14/2018 09:25 AM) [ 13 ] NOT FOR FILING



(b) Where—the existing bargaining unit is the only
appropriate unit for the employees or positions; or

(c) all parties to the proceeding agree the commission

should rule upon the request for clarification.

(5) Except as provided under subsection (4) of this

section, a question concerning representation will exist under

chapter 391-25 WAC, and an order clarifying bargaining unit will

not be issued under chapter 391-35 WAC:

(a) Where a unit clarification petition is not filed within

a reasonable time period after creation of new positions.

(b) Where employees or positions have been excluded from a

bargaining unit by agreement of the parties or by a

certification, and a unit clarification petition is not filed

within a reasonable time period after a change of circumstances.

(c) Where addition of employees or positions to a

bargaining unit would create a doubt as to the ongoing majority

status of the exclusive bargaining representative.

(6) An employee organization that represents two or more

bargaining units of employees may obtain a merger of those units

at any time provided the merged unit is found to be appropriate.

WAC (12/14/2018 09:25 AM) [ 14 ] NOT FOR FILING
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£—an isting—Bbargaining unit of classified employees at a

school district or educational service district, apprepriate

bargaining—units—existing on July 25, 2005, may not be divided

into more than one appropriate bargaining unit without the

agreement of the employer and certified bargaining

representative of the unit where severance is sought.
[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.58.050,
41.59.110, 41.76.060, 41.80.070. WSR 08-04-058, § 391-35-020,
filed 1/31/08, effective 4/1/08. Statutory Authority: RCW
28B.52.080, 41.56.090, 41.59.110, 41.58.050, 34.05.413,
41.56.060 and 41.59.080. WSR 01-14-009, § 391-35-020, filed
6/22/01, effective 8/1/01; WSR 96-07-105, § 391-35-020, filed
3/20/96, effective 4/20/96. Statutory Authority: RCW 41.58.050,
28B.52.080, 41.56.090, 41.59.110 and chapters 28B.52, 41.5¢,
41.58, 41.59, 49.08 and 53.18 RCW. WSR 90-06-073, § 391-35-020,
filed 3/7/90, effective 4/7/90. Statutory Authority: RCW
28B.52.080, 41.58.050, 41.56.090 and 41.59.110. WSR 88-12-061

(Order 88-03), § 391-35-020, filed 5/31/88.]

291-35-920 L . : i . .
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[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.06.340, 41.76.060. WSR 03-03-064, § 391-35-026,

filed 1/14/03, effective 2/14/03.]
WAC 391-35-030 Petition in writing—Number of copies—

Filing—Service. ZEaeh—A unit clarification petition fe=

argaining—unit—shall be filed

through the agency’s on-line e-filing system, by email, or in

writing—and—shatt—be—Ffiled—atto the commission's Olympia

office, as required by WAC 391-08-120(1). If the petition is

filed other than as a jointly filed petition, the party filing

the petition shall serve a copy on the other party to the

collective bargaining relationship in which the disagreement

arises, as required by WAC 391-08-120 (3) and (4).

[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 34.05.413, 41.56.060 and 41.59.080. WSR 01-14-009, §
391-35-030, filed 6/22/01, effective 8/1/01; WSR 00-14-048, §
391-35-030, filed 6/30/00, effective 8/1/00; WSR 98-14-112, §
391-35-030, filed 7/1/98, effective 8/1/98; WSR 96-07-105, §
391-35-030, filed 3/20/96, effective 4/20/96. Statutory
Authority: RCW 41.58.050, 28B.52.080, 41.56.090, 41.59.110,
41.56.060 and 41.59.080. WSR 90-06-073, § 391-35-030, filed

3/7/90, effective 4/7/90. Statutory Authority: RCW 28B.52.080,

WAC (12/14/2018 09:25 AM) [ 18 ] NOT FOR FILING



41.56.040, 41.58.050, 41.59.110 and 47.64.040. WSR 80-14-047

(Order 80-6), § 391-35-030, filed 9/30/80, effective 11/1/80.]

WAC 391-35-050 Contents of petition. Each petition for

clarification of an existing bargaining unit shall contain, in

separate numbered paragraphs:

(1) Information identifying the parties and their

relationships, including:

(a) The name, address, and telephone number of the

employer, and the name, address, telephone number, fasx—rmumber;

and email address of its principal representative;

(b) The name, address, telephone number, fasx——smumber;—and

email address of the exclusive representative, and the name,

address, telephone number, fax—saumber;—and email address of its

principal representative;

H
oy

(c)

mpt ¥ principat

(d) The parties' contractual relationship, indicating that:

(1) The parties have never had a contract; or

(ii) A copy of the current (or most recent) collective

bargaining agreement is attached;

WAC (12/14/2018 09:25 AM) [ 19 ] NOT FOR FILING



(e) The status of negotiations between the parties,

indicating that:

(1) The parties' contract is closed; or

(ii) The parties are currently in contract negotiations;

(f) The description of the existing bargaining unit,

specifying inclusions and exclusions;

(g) The number of employees in the bargaining unit; and

(h) The history of the bargaining unit, including at least

the approximate date of its creation.

(2) Explain the proposed change and the reasons for the

proposed change, including Fidentifyingieatien ef-the

position(s), classification(s) or group(s) at issue, the number
of employees in each position, classification or group, and the

presernt—bargaining unit irmelusien—eox tusien—status of each

position, classification or group—i dentificationofthe party

B5ron 1rne +h o+ + 1 B At ESENE ST I hanaged na—+h 1 N foa
PErSP THS—thaat—tft PE 7t ottt © o et ottt o H—F60F
+1h EENEP N A oy
oIt PTTEOP = oS

(3) Identifyieatien of-other interested organizations,
including names and addresses of any other employee

organizations claiming to represent any employees affected by

WAC (12/14/2018 09:25 AM) [ 20 ] NOT FOR FILING



the proposed clarification(s), and brief description(s) of the

contracts, if any, covering such employees.

(4) Any other relevant facts.

(5) The name, signature(s) and, if any, title(s) of the

representative (s) of the petitioner(s), and the date of the

signature.

[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 34.05.413, 41.56.060 and 41.59.080. WSR 01-14-009, §
391-35-050, filed 6/22/01, effective 8/1/01; WSR 96-07-105, §
391-35-050, filed 3/20/96, effective 4/20/96. Statutory
Authority: RCW 41.58.050, 28B.52.080, 41.56.090, 41.59.110,
41.56.060 and 41.59.080. WSR 90-06-073, § 391-35-050, filed
3/7/90, effective 4/7/90. Statutory Authority: RCW 28B.52.080,
41.56.040, 41.58.050, 41.59.110 and 47.64.040. WSR 80-14-047

(Order 80-6), § 391-35-050, filed 9/30/80, effective 11/1/80.]
WAC 391-35-070 Amendment and withdrawal. Any petition may

be amended or withdrawn by the petitioner(s) under such

conditions as the executive director or the commission may

impose.

[Statutory Authority: RCW 41.58.050, 28B.52.080, 41.56.090,
41.59.110, 41.56.060 and 41.59.080. WSR 90-06-073, § 391-35-070,
filed 3/7/90, effective 4/7/90. Statutory Authority: RCW

28B.52.080, 41.56.040, 41.58.050, 41.59.110 and 47.64.040. WSR

WAC (12/14/2018 09:25 AM) [ 21 ] NOT FOR FILING



80-14-047 (Order 80-6), § 391-35-070, filed 9/30/80, effective

11/1/80.]
WAC 391-35-085 Amendment of certification. A party may
file a petition to amend an existing certification to reflect a

minor change in circumstances, such as a change of the—smame—of a

labor organization’s name or £he—smame—of an employer’s name, and

the executive director may amend the certification, provided

that the purpose of the amendment does not add or remove

positions from the existing bargaining unit and the bargaining

unit’s configuration is not changed by the amendmentis—te

A
>3

n 13 +
¥ >
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[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.58.050,
41.59.100, 41.76.060, 41.80.070. WSR 08-15-032, § 391-35-085,

filed 7/9/08, effective 8/9/08.]

WAC 391-35-090 Directions for Further ProceedingsNetiece—of

hearing. 1) The Executive Director shall determine the

appropriate method for resolving all disputes under this chapter

and may determine the appropriate method for assembling a record

WAC (12/14/2018 09:25 AM) [ 22 ] NOT FOR FILING



to determine issued identified during the investigation

conference or any other subsequent conference with the parties.

If it appears to the executive director that a hearing on the

record may be needed, a notice of hearing shall be issued and

served on the parties. A notice of hearing may be amended or

withdrawn before the close of the hearing.

T£ 4+ P2 + + +h PR dir for r dacicon ot
Tt —appea¥rsS—=t 1t Tttt (S==ra SSE= ¥— EaCET] et
a3 PE Mot El + g o~ 121 A + I El ESPENE 133 e P
S SagE et TSTS—WirECrt (SE=S S S2 o OO STES—TO0F % RS —ah
rdayr 1ot £i79 mer + 1 baroaininag—1nit EXSIE RN I =3 v e £ £ ey
raer T E T YRSt oot g —ahEt R eSy—ahaearIag T ¥
ho11 13 El 119 EENDENE £ R IEawa A z ElES ryza e Al PN
rarT—+ S5t TS SEFRg—a ROt E T—ACaor g —aht—1a T FVIRget Tr
+h EENENES S| I + 4~ £ 1 rimer 2N merndaed ERSR S I S SO ECSSE ST
t1t Partt — IOt T—RCarTRg—Tthc © aeiaetr F—wWirthaSrawh
bhoafaor + 1 1 £ + 1 N2 ERSEIEEwT]
ESASE S E SE ey OS5 T—CTt Hear RS

(2) The executive Director may direct the parties to

jointly engage in discussions with the executive director,

hearing officer, or any agency staff member concerning the

purpose of the petition. Nothing in this subsection precludes

the parties from requesting the executive director, hearing

officer, or any agency staff member engage in discussions with

the parties concerning the purpose of the petition.

WAC (12/14/2018 09:25 AM) [ 23 ] NOT FOR FILING



(3) Any agreement reached by the parties with or without

the assistance of the executive director, hearing officer, any

agency staff member, or otherwise, is subject to review by the

executive director to ensure the bargaining unit’s

appropriateness under the statute.

[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 34.05.434. WSR 01-14-009, § 391-35-090, filed
6/22/01, effective 8/1/01. Statutory Authority: RCW 41.58.050,
28B.52.080, 41.56.090, 41.59.110, 41.56.060 and 41.59.080. WSR
90-06-073, § 391-35-090, filed 3/7/90, effective 4/7/90.
Statutory Authority: RCW 28B.52.080, 41.56.040, 41.58.050,
41.59.110 and 47.64.040. WSR 80-14-047 (Order 80-6), § 391-35-

090, filed 9/30/80, effective 11/1/80.]

1 aypq £ Fion o diner ndar hontear 40 NQ DOWT SN Nt +h
T+ o tTFoR—P ¥ SRS —HRGCeE Toptetr—= oo SChHt—tft
PVENN mant £ 11 warta Th EEEE IR TS PIETERS ESENERS hall o+
ogE meRt T PaErtIeS Tt bt (= tOo¥Xr—SHarr+—HOot
B 4 n SRS S SN 1] A PrERS mant o £11ad W
PE St BCh—atceES— RS S—a wWErTrtcceh——agE mehRt ST G5
+1h EENENES + PN SCEONE I SR S 2N r A3 oot £for BN ENE I SN S Iy +h
oIt Porc=T © (354 11 = my S S 3 A5 np SES i S 5 S 4© §5F TOr ofoTcracToit Oy Cif

Pastovy B . PSS PNEY haornta~r 10 NQ DO Ad + 4 a2

pissiien TOT—ORGeTE TapcCE 7 OISO airCr —Cft o=

[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,

41.58.050. WSR 01-14-009, § 391-35-099, filed 6/22/01, effective

8/1/01. Statutory Authority: RCW 41.58.050, 28B.52.080,

WAC (12/14/2018 09:25 AM) [ 24 ] NOT FOR FILING



41.56.090, 41.59.110 and chapter 49.08 RCW. WSR 90-06-073, §
391-35-099, filed 3/7/90, effective 4/7/90. Statutory Authority:
RCW 28B.52.080, 41.56.040, 41.58.050, 41.59.110 and 47.64.040.
WSR 80-14-047 (Order 80-6), § 391-35-099, filed 9/30/80,

effective 11/1/80.]

WAC 391-35-110 Coordination of proceedings. (1) If a

petition for clarification under this chapter is pending at the

same time as a petition under chapter 391-25 WAC involving all

or any part of the same bargaining unit, the proceedings under

this chapter shall be suspended, and all issues concerning the

description of the bargaining unit shall be resolved in the

proceedings under chapter 391-25 WAC.

(2) A unit clarification proceeding may control or be

controlled by an unfair labor practice proceeding. If a petition

for clarification under this chapter is pending at the same time

as a complaint under chapter 391-45 WAC involving all or any

part of the same bargaining unit, the executive director or

designee shall have discretion to withhold processing of one of

the related proceedings pending the outcome of the other related

proceeding.
[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,

41.58.050, 34.05.070. WSR 01-14-009, § 391-35-110, filed

WAC (12/14/2018 09:25 AM) [ 25 ] NOT FOR FILING



6/22/01, effective 8/1/01; WSR 96-07-105, § 391-35-110, filed
3/20/96, effective 4/20/96. Statutory Authority: RCW 41.58.050,
28B.52.080, 41.56.090, 41.59.110 and chapters 28B.52, 41.5¢,
41.58, 41.59, 49.08 and 53.18 RCW. WSR 90-06-073, § 391-35-110,
filed 3/7/90, effective 4/7/90. Statutory Authority: RCW
28B.52.080, 41.56.040, 41.58.050, 41.59.110 and 47.64.040. WSR
80-14-047 (Order 80-6), § 391-35-110, filed 9/30/80, effective

11/1/80.]

WAC 391-35-130 Hearings—Who shall conduct. Hearings may
be conducted by the commission, by the executive director, by a
member of the agency staff or by any other individual designated
by the commission or executive director as a hearing officer. At
any time, a hearing officer may be substituted for the hearing

officer previously presiding.

[Statutory Authority: RCW 41.58.050, 28B.52.080, 41.56.090,
41.59.110, 41.56.060, 41.56.070, 41.59.070, 41.59.080 and
53.18.015. WSR 90-06-073, § 391-35-130, filed 3/7/90, effective
4/7/90. Statutory Authority: RCW 28B.52.080, 41.56.040,
41.58.050, 41.59.110 and 47.64.040. WSR 80-14-047 (Order 80-6),

§ 391-35-130, filed 9/30/80, effective 11/1/80.]

WAC 391-35-170 Hearings—Reopening of hearing—Briefs. (1)

Hearings shall be public, except where a protective order is

WAC (12/14/2018 09:25 AM) [ 26 ] NOT FOR FILING



issued under WAC 10-08-200(7), and shall be limited to matters

concerning the clarification of the existing bargaining unit.

(a) The parties shall be responsible for the presentation

of their cases.

(b) The hearing officer shall ascertain the respective

positions of the parties, to obtain a full and complete factual

record upon which the agency may discharge its responsibilities

under the applicable statute. The hearing officer has authority,

under WAC 10-08-200 (8) and (9), to ask questions, call

witnesses, and explore matters not raised or only partially

raised by the parties.

(2) Once a hearing has been declared closed, it may be

reopened only upon the timely motion of a party upon discovery

of new evidence which could not with reasonable diligence have

been discovered and produced at the hearing.

(3) The hearing officer may allow or direct the filing of

briefs as to any or all of the issues in a case. Arrangements

and due dates for briefs shall be established by the hearing

officer. Any brief shall be filed with—thehearingofficer—as

required by WAC 391-08-120(1), and copies shall be served on all
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other parties to the proceeding as required by WAC 391-08-120
(3) and (4).

(4) A party filing a brief under this section must limit
its total length to twenty-five pages (double-spaced, twelve-
point type), unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel or complex legal and/or
factual issues raised by the objections;

(b) The executive director, his or her designee, or hearing
officer grants such a motion for good cause shown; and

(c) A motion for permission to file a longer brief may be
made orally to the hearing officer at the end of the
administrative hearing, and the hearing officer has the

authority to orally grant such a motion at such time.
[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.58.050,
41.59.110, 41.76.060, 41.80.070. WSR 08-04-058, § 391-35-170,
filed 1/31/08, effective 4/1/08. Statutory Authority: RCW
28B.52.080, 41.56.090, 41.59.110, 41.58.050, 34.05.437,
41.56.060 and 41.59.080. WSR 01-14-009, § 391-35-170, filed
6/22/01, effective 8/1/01; WSR 00-14-048, § 391-35-170, filed
6/30/00, effective 8/1/00; WSR 98-14-112, § 391-35-170, filed

7/1/98, effective 8/1/98; WSR 96-07-105, § 391-35-170, filed
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3/20/96, effective 4/20/96. Statutory Authority: RCW 41.58.050,
28B.52.080, 41.56.090, 41.59.110, 41.56.060, 41.59.080 and
53.18.015. WSR 90-06-073, § 391-35-170, filed 3/7/90, effective
4/7/90. Statutory Authority: RCW 28B.52.080, 41.56.040,
41.58.050, 41.59.110 and 47.64.040. WSR 80-14-047 (Order 80-6),

§ 391-35-170, filed 9/30/80, effective 11/1/80.]

WAC 391-35-190 Proceedings before the executive director.

(1) The executive director may proceed upon the record, after

submission of briefs or after hearing, as may be appropriate.

The executive director shall determine the status of each

position, classification or group of employees r—whiech—+ther
is—a—disagreementat issue and issue an order clarifying
bargaining unit, dismiss the petition or make other disposition
of the matter.

(2) Where the executive director determines that employee
eligibility issues exist, the executive director may delegate
authority to the hearing officer to decide those issues.

(3) (a) A party seeking review by the commission of an
interlocutory decision of the executive director, his or her
designee, or hearing officer must file a motion for

discretionary review with the commission and a copy with the
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executive director or his or her designee within seven days

after the decision is issued.

(b) Discretionary review of an interlocutory decision

issued by the executive director, his or her designee, or

hearing officer will be accepted by the commission only:

(i) If the executive director, his or her designee, or

hearing officer has committed an obvious error which would

render further proceedings useless; or

(1ii) If the executive director or his or her designee has

committed probable error and the decision of the executive

director, his or her designee, or hearing officer substantially

alters the status quo or substantially limits the freedom of a

party to act; or

(1iii) If the executive director, his or her designee, or

hearing officer has so far departed from the accepted and usual

course of administrative proceedings as to call for the—exereise

£ revisery Jurisdietienimmediate review by the commission.

(c) A motion for discretionary review under this rule, and

any response, should not exceed fifteen pages double-spaced,

excluding appendices.
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(d) Denial of discretionary review of a decision does not

affect the right of a party to obtain later review of the

executive director's, his or her designee's, or hearing

officer's decision or the issues pertaining to that decision.

(4) Unless appealed to the commission under WAC 391-35-210,

a decision issued under this section shall be the final order of

the agency, with the same force and effect as if issued by the

commission.

[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.58.050,
41.59.110, 41.76.060, 41.80.070. WSR 08-04-058, § 391-35-190,
filed 1/31/08, effective 4/1/08. Statutory Authority: RCW
28B.52.080, 41.56.090, 41.59.110, 41.58.050, 41.56.060 and
41.59.080. WSR 01-14-009, § 391-35-190, filed 6/22/01, effective
8/1/01; WSR 98-14-112, § 391-35-190, filed 7/1/98, effective
8/1/98; WSR 90-06-073, § 391-35-190, filed 3/7/90, effective
4/7/90. Statutory Authority: RCW 34.04.022, 41.58.050,
41.56.090, 41.59.110 and 28B.52.080. WSR 85-19-059 (Resolution
No. 85-01), § 391-35-190, filed 9/16/85. Statutory Authority:
RCW 28B.52.080, 41.56.040, 41.58.050, 41.59.110 and 47.64.040.
WSR 80-14-047 (Order 80-6), § 391-35-190, filed 9/30/80,

effective 11/1/80.]
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WAC 391-35-210 Appeals. An order issued under WAC 391-35-
190 and any rulings in the proceedings up to the issuance of the
order may be appealed to the commission as follows:

(1) The due date for a notice of appeal shall be twenty
days following the date of issuance of the order being appealed.
The time for filing a notice of appeal cannot be extended.

(2) Where an order has been appealed, the due date for a
notice of cross-appeal by other parties shall be seven days
after the last date on which a notice of appeal could be timely.
The time for filing a notice of cross—-appeal cannot be extended.

(3) A notice of appeal or notice of cross-appeal shall
identify, in separate numbered paragraphs, the specific rulings,
findings of fact, conclusions of law, or orders claimed to be in
error.

(4) A party which desires to cite or reassert a document
previously filed in the matter shall do so by reference to the
document already on file, and shall not file or attach another
copy of the document to papers filed regarding an appeal.

(5) A notice of appeal or notice of cross-appeal shall be

filed at the commission's Olympia office as required by WAC 391-
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08-120(1), and copies shall be served on all other parties as

required by WAC 391-08-120 (3) and (4).

(6) The due date for any appeal brief which the party

filing an appeal or cross-appeal desires to have considered by

the commission shall be fourteen days following the filing of

its notice of appeal or notice of cross-appeal. Any brief shall

be filed at the commission's Olympia office as required by WAC

391-08-120(1), and copies shall be served on all other parties

as required by WAC 391-08-120 (3) and (4).

(7) The due date for any responsive brief which a party

desires to have considered by the commission shall be fourteen

days following the date on which that party is served with an

appeal brief. Any brief shall be filed at the commission's

Olympia office as required by WAC 391-08-120(1), and copies

shall be served on all other parties as required by WAC 391-08-

120 (3) and (4).

(8) The executive director or designee may extend the due

date for an appeal brief or responsive brief. Such requests

shall only be considered if made on or before the date the brief
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is due, and in compliance with WAC 391-08-180. Extensions of
time shall not be routine or automatic.

(9) A party filing a brief under this section must limit
its total length to twenty-five pages (double-spaced, 12-point
type), unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel and/or complex issues
raised by the appeal; and

(b) The commission or its designee grants such a motion for
good cause shown. Any motion filed under this subsection shall
toll the due date for briefs under subsections (1) and (2) of
this section until the commission or its designee responds to

such motion.

[Statutory Authority: RCW 41.56.060, 41.56.090, 41.58.050. WSR
08-04-059, § 391-35-210, filed 1/31/08, effective 4/1/08.
Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 34.05.464, 41.56.060 and 41.59.080. WSR 00-14-048, §
391-35-210, filed 6/30/00, effective 8/1/00; WSR 98-14-112, §
391-35-210, filed 7/1/98, effective 8/1/98. Statutory Authority:
RCW 41.58.050, 28B.52.080, 41.56.090, 41.59.110, 41.56.060 and
41.59.080. WSR 90-06-073, § 391-35-210, filed 3/7/90, effective

4/7/90. Statutory Authority: RCW 34.04.022, 41.58.050,
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41.56.090, 41.59.110 and 28B.52.080. WSR 85-19-059 (Resolution
No. 85-01), § 391-35-210, filed 9/16/85. Statutory Authority:
RCW 28B.52.080, 41.56.040, 41.58.050, 41.59.110 and 47.64.040.
WSR 80-14-047 (Order 80-6), § 391-35-210, filed 9/30/80,

effective 11/1/80.]

WAC 391-35-250 Commission action on appeals. If an order

is appealed under WAC 391-35-210, the entire record in the

proceedings shall be transmitted to the commission members. The

commission may request the parties to appear before it to make

oral argument as to any or all of the issues in the matter. The

commission shall determine the status of each position,

classification or group covered by the appeal, and shall issue

appropriate orders.

[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 34.05.464, 41.56.060 and 41.59.080. WSR 00-14-048, §
391-35-250, filed 6/30/00, effective 8/1/00; WSR 98-14-112, §
391-35-250, filed 7/1/98, effective 8/1/98. Statutory Authority:
RCW 41.58.050, 28B.52.080, 41.56.090, 41.59.110, 41.56.060 and
41.59.080. WSR 90-06-073, § 391-35-250, filed 3/7/90, effective
4/7/90. Statutory Authority: RCW 28B.52.080, 41.56.040,
41.58.050, 41.59.110 and 47.64.040. WSR 80-14-047 (Order 80-6),

§ 391-35-250, filed 9/30/80, effective 11/1/80.]
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filed 2/15/12, effective 3/17/12.]
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[Statutory Authority: RCW 41.56.060, 41.56.090, 41.58.050. WSR

08-04-058, § 391-35-301, filed 1/31/08, effective 4/1/08.]

WAC 391-35-310 [Employees eligible for interest

arbitration. Due to the separate impasse resolution procedures

established for them, employees occupying positions eligible for

interest arbitration shall not be included in bargaining units
which include employees who are not eligible for interest

arbitration.
[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050 and 41.56.430. WSR 96-07-105, § 391-35-310, filed

3/20/96, effective 4/20/96.]

WAC 391-35-320] Exclusion of confidential employees.

Commented [dIRD(4]: This is only
established through caselaw and rule, so
this must be kept.

Confidential employees excluded from all collective bargaining

rights shall be limited to:

(1) Any person who participates directly on behalf of an

employer in the formulation of labor relations policy, the

preparation for or conduct of collective bargaining, or the

administration of collective bargaining agreements, except that

the role of such person is not merely routine or clerical in
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law where the confidential exclusion has
been gravitating towards limiting the
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nature but calls for the consistent exercise of independent
judgment; and
(2) Any person who assists and acts in a confidential

capacity to such person.
[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.56.030(2) and 41.59.020 (4) (c) (1) and (ii). WSR

01-14-009, § 391-35-320, filed 6/22/01, effective 8/1/01.]
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[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.06.340, 41.76.060 and 41.80.005(4). WSR 03-03-064,

§ 391-35-326, filed 1/14/03, effective 2/14/03.]

Sz

1 doataorma ol 1a o
(SASESASE s liEmsaSAS v s s AT AR

JAVANSN (5
. 77

[0}
D

[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.06.340, 41.76.060 and 41.76.005 (5) and (10). WSR

03-03-064, § 391-35-327, filed 1/14/03, effective 2/14/03.]
WAC 391-35-330 One-person bargaining unit inappropriate.
A bargaining unit cannot be considered appropriate if it

includes only one employee.
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[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.56.060 and 41.59.080. WSR 01-14-009, § 391-35-330,

filed 6/22/01, effective 8/1/01.]

WAC 391-35-340 Unit placement of supervisors—Bargaining

rights of supervisors. (1) It shall be presumptively

appropriate to exclude persons who exercise authority on behalf

of the employer over subordinate employees (usually termed

"supervisors") from bargaining units containing their rank-and-

file subordinates, in order to avoid a potential for conflicts

of interest which would otherwise exist in a combined bargaining

unit.

(2) It shall be presumptively appropriate to include

persons who exercise authority on behalf of the employer over

subordinate employees (usually termed "supervisors") in separate

bargaining units for the purposes of collective bargaining.

(3) The presumptions set forth in this section shall be

subject to modification by adjudication.
[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.56.060 and 41.59.080. WSR 01-14-009, § 391-35-340,

filed 6/22/01, effective 8/1/01.]
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_WAC 391-35-342 Special provision—Educational employees.
Supervisors, principals and assistant principals acquire
collective bargaining rights under chapter 41.59 RCW only by

means of an election conducted under RCW 41.59.080.
[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.59.080. WSR 01-14-009, § 391-35-342, filed

6/22/01, effective 8/1/01.]

_WAC 391-35-343 Special provision—Academic employees.
Administrators acquire collective bargaining rights under
chapter 28B.52 RCW only by means of an election conducted under

RCW 28B.52.020(3).
[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 28B.52.020(3). WSR 01-14-009, § 391-35-343, filed

6/22/01, effective 8/1/01.]
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[Statutory Authority: RCW 41.58.050 and 41.58.065. WSR 12-05-

066, § 391-35-344, filed 2/15/12, effective 3/17/12.]
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[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.06.340, 41.76.060, 41.80.005(13) and
[41.80].070(1). WSR 03-03-064, § 391-35-346, filed 1/14/03,

effective 2/14/03.]
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[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.06.340, 41.76.060 and 41.76.005 (5) and (9). WSR

03-03-064, § 391-35-347, filed 1/14/03, effective 2/14/03.]

WAC 391-35-350 Unit placement of regular part-time

employees—Exclusion of casual and temporary employees. (1) It

shall be presumptively appropriate to include regular part-time

employees in the same bargaining unit with full-time employees

performing similar work, in order to avoid a potential for

conflicting work jurisdiction claims which would otherwise exist

in separate units. Employees who, during the previous twelve

months, have worked more than one-sixth of the time normally
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worked by full-time employees, and who remain available for work
on the same basis, shall be presumed to be regular part-time
employees. For employees of school districts and educational
institutions, the term "time normally worked by full-time
employees" shall be based on the number of days in the normal
academic year.

(a) [For employees| covered by chapter 41.06 RCW who work

less than full-time, it shall be presumptively appropriate to

include those employees in the same bargaining unit with full-

time employees performing similar work.

(2) It shall be presumptively appropriate to exclude casual

and temporary employees from bargaining units.

(a) Casual employees who have not worked a sufficient

amount of time to qualify as regular part-time employees are

presumed to have had a series of separate and terminated

employment relationships, so that they lack an expectation of

continued employment and a community of interest with full-time

and regular part-time employees.
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Temporary employees who have not worked a sufficient

(b)

amount of time to qualify as regular part-time employees are

presumed to lack an expectation of continued employment and a

community of interest with full-time and regular part-time

employees.

The presumptions set forth in this section shall be

(3)

subject to modification by adjudication.

41.56.090, 41.59.110,

RCW 28B.52.080,

[Statutory Authority

§ 391-35-350,

41.56.060 and 41.59.080. WSR 01-14-009,

41.58.050,

effective 8/1/01.]

filed 6/22/01,
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[Statutory Authority: RCW 28B.52.080, 41.56.090, 41.59.110,
41.58.050, 41.06.340, 41.76.060, 41.80.005(6) and
[41.80].070(1). WSR 03-03-064, § 391-35-356, filed 1/14/03,

effective 2/14/03.]
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