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AMENDATORY SECTION (Amending WSR 10-20-172, filed 10/6/10, effective
11/6/10)

"

WAC 391- 25 030 Petition—Time for filing. (1) ((A—"eontract
b ot o — tzn 1 2 A a1 ] T NN N LN I NP maont 1o EEE £
T _LL_)L,L_) WIT 1T 1T L AVl & N i B W § 2 U . - C LV ou_\ju_Lll_Lll\j (_/LgJ_\,\,J.lL\,J.J.L_, Ju = i -
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. . . . "
+a)r)) A petition may be filed at anyv time during which no "con-

tract bar" or "certification bar" exists.

(2) (a) TIf a wvalid collective bargaining agreement is in effect,
it operates as a "contract bar" to a petition, and a representation
petition may only be filed during the statutory window period.

(1) For state civil service employees who collectively bargain
under chapter 41.80 RCW and marine employees who collectively bargain
under chapter 47.64 RCW, the statutory window period is not more than
120 days nor less than 90 days before the stated expiration date of
the collective bargaining agreement.

(ii) For all other employees, the statutory window period is not
more than 90 days nor less than 60 days before the stated expiration
date of the collective bargaining agreement.

(b) To constitute a wvalid collective Dbargaining agreement for
purposes of this subsection:

(i) The agreement must cover a bargaining unit that is appropri-
ate under the terms of the applicable statute;

(ii) The agreement must be in writing, ((axd)) signed by the par-
ties' representatives, and in effect; and
iii) The agreement must contain a fixed expiration date not less
(

(
than ((atrety)) 90 days after it was signed( (+—ard

(37} M aELE "t 11 ~1x o+ o o £ £fo1ratr 1

L=V / [ N i B ) (_A.v ll.l J.J.L_, VV_L_L_L \JJ.J._L_Y Ut/bJ_(_/LL,\, (J.L_) & T O LS R B ey [ S N SN ) W CITIT T
P NS P RPNE oF S NE S I S 4:4: E T NS ))

_Y L& g =y I C - [N S L v A\ S & ay w

((#HF)) (c) An agreement to extend or replace a collective bar-
gaining agreement ((skhadt*)) does not bar a petition filed in the
((L))window ( (&) ) period of the previous agreement.

((#eF)) (d) Following the close of the window period described in
this subsection, a "protected" perlod is in effect ((during the—sisety
Aoasza FoT1 Tl atat e o Wogd o J oW ot A 4 . setition—3s—fited A I
\J.(_A._Yg_) [ S N A _Ll.lv (=5 \AU _LJ.J.\_A.\J \AU t./ i S LW AW § 1T WIT 1T COTTT T t/ 1T =y J__L_L\_/\A, ¥ uLw (&8
PSR T WD NE S NP-vE mant oot g S A T +h mal asza e N 2~ bhaont oliioa~s
[SAw) oo U (./LgJ_\,blll\,J.lL, J.lk/\j C T CT T L}] CTT ll.lt/_LU_Y - T [ S i o TTT T - LT o TV
bargoining—representative)) until the explratlon of the existing col-

lective bargaining agreement.

(i) If the employer and incumbent exclusive bargaining represen-
tative negotiate a wvalid collective Dbargaining agreement during
((#h=t)) the protected period, a contract bar will be in effect and
bar a petition under this chapter.

(ii) If the filing and withdrawal or dismissal of a petition un-
der this chapter intrudes upon the protected period, the employer and
incumbent exclusive bargaining representative ((shatt—Ppe)) are given a
( (sixty—day)) 60-day protected period commencing on the date the with-
drawal or dismissal is final.

((#e)) (e) A certification of issues for interest arbitration
issued under WAC 391-55-200 serves as a valid agreement under subsec-
tion ((H+=r)) (2) (b) of this ((¥uvte)) section.

(()) J(f) For certificated employees who collectively bargain
under chapter 41.59 RCW and four-year institution of higher education

[ 2 ] 0TsS-3725.1



faculty who collectively bargain under chapter 41.76 RCW, the agree-
ment only operates as a bar for the first three years after its effec-
tive date.

(3) A "certification bar" exists where a certification has been
issued by the agency((+——se—that)). A petition involving the same bar-
gaining unit or any subdivision of that bargaining unit will ( (enty))
be timely only if it is filed( (=

+a))) more than ((Ewelse)) 12 months following the date of the
certification of an exclusive bargaining representatlve((——ef

i

(1) Mo + 1 +rraol <z maont o £~ 11 I3 oy + 1 A+ £ + 1 1 S+ ot
\Ll[ R S S ) CITITTT C W T 1TV IO TTICTTTS J_UJ_J.UVVJ.J.L\j (S W s \_A(_AL.C A LS i s LT O CT o T
(2 ik o PN I NP | PNy S S AP | RN | IV Sy S i S i N SPNI | B P
\d[ TTITIT T I 1T T CTII T 1T (&8 AN B R U Sy @5 ) W u T 1T 10 (&8 C o LT C I T T CTTOCITUIT T Ju =y
1 ot A~ 0 o o - n NI P NPNE I i ~xz £ 1 A —~ 4 S xz oo ))
LT i S = C IO - CITT 15 =) \_/L_J.ULJ., (=8 b/ L_J.L_J.ULJ. lll(_A._Y Py [ S — A8 (& - (_A.LJ._Y CLTIT .
(4) Neither a certlf cation bar nor a contract bar ((im—an—under

)) precludes petitions filed under
WAC ((384+—25—446)) 391-25-080 from being processed at any time subject
to the limitations stated in that rule.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-050 Petition ((ia—writing Number of ecopies))—Fil-

ing((—)) and service. ( (Baehk)) A representatlon petition ((fer—in—

i i i )) may be
filed through the agency's online e-filing system, by email, or in
writing ( (—anrd—shatl—be—Ffiled—at)) to the ((eemmissien's)) agency's

Olympia office, as required by WAC 391-08-120 (1) and (2). The party
filing the petition shall serve a copy of the petition (excluding any
showing of interest) on the employer and ((ewr)) each employee organi-
zation named in the petition as having an interest in the proceedings,
as required by WAC 391-08-120 (3) and (4).

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391—25—070 Contents of petltlon f111nq forms Each ( (peti-

e6ﬁ%aiﬁ7——iﬁ——Sepafa%€%—ﬁﬁﬁb€f€é—ﬂ&&f&@f&pﬁﬁ)) completed. representation

petition filing form, whether obtained from the agency's website or
through the agency's e—-filing system, must include all of the follow-

ing:

(1) Information identifving the parties and their representatives
(if known), including:

(a) The name, email address, mailing address, and telephone num-
ber of the employer ((—and—thehname;—address;—telephonernumber;—Ffax
ramber;—and—emait—address—eof—GEs—prineipat)) and of the employer's

representative.
((+)) (b) The name, email address, mailing address, and tele-
phone number ( (—Ffaxx—rnumber;—and—emait—address)) of the petitioner ((+

[ 3 ] 0TsS-3725.1



" g g ,
ef—Fts—prineipalr)) and of the petitioner's representative.
((>)) (c) The name, email address, mailing address, and tele-

phone number of any organization ((whieh)) Lthat currently represents
the employees involved and (( Vi 7 Vi
rumber;—and—ematt—address)) of its principal representative.

( (H—An—indication—thats

“+ar—TFhere—has—rmeverPbeenr—a——collective bargaining agreement)) (2)

Information concerning the parties' relationships, including:

(a) The emplover department or division involved;

(b) The parties' contractual relationship, indicating that:

(i) The parties have never had a contract covering the employees
involved; or

((#y)) (ii) The parties have had a contract, and a copy of the
current ((+4))or most recent((})) collective bargaining agreement 1is
attached.

( (B r—Fdentifiecation—-of:

‘o r—Fhe—empltoyer's—principat—businessy

%%wﬂﬁm%%dﬁ%ﬁﬁw 53 i 7

+er)) (3) A description of the proposed or existing bargaining
unit which the petitioner claims to be appropriate, specifying inclu-
sions and exclusions((+)) and ((4e))) the number of employees in the
proposed or existing bargaining unit;

(4) A statement consenting to the public employment relations
commission's jurisdiction over the public emplover and petitioner; and

(5) The existence of any unfair labor practice complaints involv-
ing the petitioned-for employees.

(6) A statement that:

(a) The petitioner claims to represent a majority of the employ-

ees involved((+)) and requests certification as exclusive bargaining
representative of the bargaining unit; ((e®))

(b) The employees in the bargaining unit desire to change their
exclusive bargaining representative((+)) and to designate the peti-

tioner as their exclusive bargaining representative; or
(c) The employees in the bargaining unit no longer desire to be
represented by any employee organization ((+—e®

7

(7) Any other relevant facts.
(8) The name, signature, and((+—3f—-any+)) title, if any, of the
( (petitioner—or—its—representative;—and)) person filing the petition

as well as the date of the signature.

(9) Any other information requested in the representation peti-
tion filing form found on the agency's website at www.perc.wa.gov oOr
as required through the agency's e-filing system.

NEW SECTION

WAC 391-25-080 Election for inclusion of unrepresented employ-
ees. (1) Where only one employee organization seeks to add an employ-
ee or group of previously unrepresented employees to an appropriate

[ 4 1] 0TsS-3725.1



bargaining unit that it already represents, the organization may peti-
tion for a self-determination election to ascertain the employees' de-
sire to be included in the existing bargaining unit.

(2) To invoke the self-determination election procedures under
this section, the petitioning organization shall:

(a) Demonstrate that it has the support of at least 30 percent of
the unrepresented employees to be included in the appropriate existing
unit;

(b) Affirmatively state on the petition filed under WAC
391-25-070 that it requests a self-determination election to add the
petitioned-for employees into an existing appropriate bargaining unit;

(c) Provide an accurate description of the existing bargaining
unit that it seeks to merge the unrepresented employees into; and

(d) Demonstrate that the resulting bargaining unit is appropriate
under the applicable statute.

(i) If the propriety of the proposed resulting unit is disputed,
the executive director or designee shall make a determination follow-
ing a hearing.

(ii) If the propriety of the proposed resulting unit is stipula-
ted, the executive director or designee shall determine whether the
proposed unit is, on its face, an appropriate unit under the applica-
ble statute.

(3) Any notice to employees required to be posted must affirma-
tively indicate that the petitioning organization seeks to include the
petitioned-for employees in an existing bargaining unit of employees
represented by that organization through a self-determination elec-
tion.

(4) If the resulting bargaining unit is determined to be appro-
priate, the agency shall conduct a self-determination election or card
check to ascertain whether the petitioned-for employees desire to be-
come part of the existing unit.

(a) Only the petitioned-for employees are eligible to vote in a
self-determination election.

(b) Card check procedures under WAC 391-25-400 apply to this sec-
tion.

(c) In a self-determination election, if a majority of the eligi-
ble employees voting in the election vote for inclusion, they are
deemed to have indicated their desire both to become part of the ex-
isting unit and to be represented by the petitioner. If a majority of
the eligible employees vote against inclusion in the existing unit,
they are considered to have indicated a desire to remain unrepresen-
ted.

(5) (a) If another organization seeks to intervene in a proceeding
filed under this section, it must demonstrate both:

(1) That it has the support of at least 30 percent of the employ-
ees subject to the original petition; and

(ii) That if the same group of employees were added to an appro-
priate unit that it already represents, the resulting unit would be an
appropriate unit.

(b) If either (a) (i) or (ii) of this subsection are not estab-
lished, the request for intervention will be denied and the petition
processed in accordance with this section.

(c) If the requirement of both (a) (i) and (ii) of this subsection
are met, the election must be for representation by the petitioner as
part of the larger unit proposed by the petitioner, representation by
the intervenor as part of the larger unit proposed by the intervenor,
or no representation.

[ 51 0TsS-3725.1



(6) If a competing employee organization files a representation
petition for a stand-alone bargaining unit consisting of the same em-
ployees sought by the petitioner under this rule and the petitioned-
for bargaining unit is appropriate under the applicable statute, then
the self-determination petition will be dismissed.

(7) The existence of a wvalid collective bargaining agreement does
not preclude the processing of a petition filed under this rule.

(8) Petitions filed under this rule do not raise a question con-
cerning representation for the existing appropriate bargaining unit.

(a) The issuance of a certification for the existing appropriate
bargaining unit within the previous 12 months does not bar the filing
and processing of a petition under this rule.

(b) An amended certification issued under this rule does not af-
fect the certification bar of the existing unit, nor does it create a
new certification bar as described in WAC 391-25-030(3).

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-090 Petition filed by employer. (1) ((Whexre)) If an
employer has been presented with one or more demands for recognition
of an exclusive bargaining representative of previously unrepresented
employees, 1t may obtain a determination of the question concerning
representation by filing a petition under WAC 391-25-070. ( (fmastead—of
a—shewing—ef —dnterest—under—WAC—381-25-3105)) The employer shall at-
tach copies of any written demand(s) for recognition or other corre-
spondence pertaining to the claimed question concerning representa-
tion.

(2) ((Whexre)) If an employer disputes the majority status of the
incumbent exclusive bargaining representative of its employees, it
((shad?)) may obtain a determination of the question concerning repre-
sentation by filing a petition under WAC 391-25-070.

(a) ((Fasteod—ef—a——sheowing—eof dnterest—under—WAC—381—25—310+))
The employer shall attach affidavits and any other documentation ((&s

may—ke)) avallable to it to demonstrate the existence of a good faith
belief that a majority of its employees in an existing bargaining unit
no longer desire to be represented by their incumbent exclusive bar-
gaining representative.

(b)  ((

shatt—be—+treated—as—econfidentiat—tvnder WAC—391—25-110-)) Any evidence

submitted by employvees to the employer must be in a form consistent
with WAC 391-25-110 and must not be disclosed by the agency consistent
with WAC 391-25-110(4).

(3) A petition under this section ((shadt¥)) may be filed ((at—the
commissionts)) by email or in writing to the agency's Olympia office,
as required by WAC 391-08-120 (1) and (2). The employer shall serve a
copy of the petition (excluding any showing of interest) on each em-
ployee organization named in the petition as having an interest in the
proceedings, as required by WAC 391-08-120 (3) and (4).

[ 6 ] 0TsS-3725.1



AMENDATORY SECTION (Amending WSR 08-04-058, filed 1/31/08, effective
4/1/08)

WAC 391-25-110 Supporting evidence—Showing of interest confi-
dential. (1) A petition filed by employees or an employee organiza-
tion ((skha3*)) must be accompanied by a showing of interest indicating
that the petitioner has the support of ((hirty)) at least 30 percent
((ex—moxre)) of the employees in the bargaining unit which the peti-
tioner claims to be appropriate. The showing of interest ((shats))
must be ((furnished)) filed under the same timeliness standards appli-
cable to the petition((+)) and ((skatd)) consist of original or legi-
ble paper or electronic copies of individual authorization cards or
letters signed and dated by employees in the bargaining unit claimed
appropriate. Authorization cards or letters ((shellt—met—be)) are not
valid unless signed and dated during the one-year period preceding the
filing of the petition. The authorization cards submitted in support
of a petition under this section must, at a minimum, contain the fol-
lowing:

(a) The employee's name typed or printed legibly, the employee's
signature, and the date of the employee's signature;

(b) A statement that the employee designates the named labor or-
ganization as the employee's exclusive bargaining representative for
purposes of collective bargaining;

(c) A statement that the showing of interest may be used for pur-
poses of a card check election;

(d) A statement that the employee understands that the employee's
signature on the card may be used to obtain certification of the named
labor organization as the exclusive bargaining representative of the
employvee without a secret ballot election; and

(e) A statement that the employee has the right to ask the agency
to revoke the employee's authorization card for purposes of card
check.

(2) The agency shall notify the petitioner of the existence and
number of any revocations filed under subsection (1) (e) of this sec-
tion before the commencement of the card check but shall not disclose
the identities of the employees involved.

(3) For any bargaining unit affected by RCW 74.39A.270 and
74.39A.300, the showing of interest requirement described in subsec-
tion (1) of this section is 10 percent for either a petitioner or an
intervenor.

(()) (4) The agency shall not disclose the identitie
ployees whose authorization cards or letters are ((farais
filed with the agency in proceedings under this chapter.

(a) A petitioner or intervenor shall not serve its showing of in-
terest on any other party to the proceeding.

(b) The question of whether a showing of interest requirement for
a petition or for intervention has been satisfied is a matter for ad-
ministrative determination by the agency and may not be litigated at
any hearing.

(c) ((Fr—exrder)) To preserve the confidentiality of the showing
of interest and the right of employees to freely ((£e)) express their
views on the selection of a Dbargaining representative, the agency
shall not honor any attempt by an employee to withdraw any authoriza-
tion submitted for purposes of this section.

s of em-
hee—=+o) )

cO
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AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-130 List of employees. ( (Hitbr—ten—daoys—Ffottewiag—a
reguest—by—the—agerney)) (1) Unless otherwise specified by the execu-

tive director or designee, the employer shall submit to the agency and
the petitioner a list containing the names and last known addresses of
all of the employees in the bargaining unit described in the petition

within 10 days following a request by the agency. ((Felteowing—adminis—
NN S Aot oprd o 3~ b 4 NN S S TN N P I PN NP SN R SN S PP =i =i J M NS =
C LTIV \_ACLCLLLLJ.lLuLJ_ULL CIITaCT CITT O I T I UIT " ) Qub/r/UJ.L. A8 M_Y (&8 [ U I S S i W 1T1TC
alh At £ EEESNE = ro ot + 1 oo otz ol 17 Far1rn 2 o — AT £ + 1 14 o+ £
QLLUVVJ.Ll\j L LT T - n_)L., CITT u\jcil\_/_y o T 1T 1T [ S U R S R R ST 2 B § (&8 L/Ur/_Y A (S i s L 1o T A
rames apd addresses to the peiitiorer. Followiro)) MAfLer crarting

((ef)) a motion for intervention, the agency shall ((faraish)) provide
a copy of the list of names and addresses to the intervenor.

(2) In addition to the information required by subsection (1) of
this section, an employver of symphony musicians who are seeking to be
represented for the purposes of collective bargaining must, upon re-
guest, provide the executive director with financial information that
establishes the agency's jurisdiction over the emplover.

AMENDATORY SECTION (Amending WSR 08-04-058, filed 1/31/08, effective
4/1/08)

WAC 391-25-140 Notice to employees—Limitations on employer ac-
tions. (1) (a) The employer shall ((pest)) provide to the petitioned-
for employees a copy of the petition and a notice((+—Fn—+the—form
speeified)) created by the ((eemmissieny)) adency to inform employees
of the ex1stence of proceedlngs under this chapter. The ((agerey—shatt
furaish—theemployer with copiesof the petition and neoticer—and—the))
employer shall also post ((fkem)) the notice in conspicuous places on
its premises where notices to affected employees are usually posted.
The ((petitieon——and)) notice ((shatd)) must remain posted until a
( (eertification rinterimecertification)) direction of election or
order of dismissal is issued in the proceeding.

(b) The posting requirement in this subsection does not apply to
the bargaining units described in RCW 74.39A.270, 74.39A.300,
41.56.028, 41.56.029, and 41.56.510.

(2) Changes of the status quo concerning wages, hours, or other
terms and conditions of employment of employees in the bargaining unit
are prohibited during the period that a petition is pending before the
( (eommissien)) agency under this chapter.

(3) The employer ((shatt)) may not express or otherwise indicate

any preference between competing organizations ((+—where)) 1if two or
more employee organizations are seeking to represent its employees.
(4) ((Where)) If a petition filed under this chapter involves em-

ployees who are represented for the purposes of collective bargaining,
the employer shall suspend negotiations with the incumbent exclusive
bargaining representative on a successor collective bargaining agree-
ment involving employees affected by the petition. The employer and
incumbent union may proceed with negotiations covering employees not
affected by the petition((+)) and shall resume negotiations on a suc-
cessor agreement covering the affected employees after the question

[ 8 ] 0TsS-3725.1



concerning representation is resolved, if the incumbent exclusive bar-
gaining representative retains its status.
(5) ((HWhenp—an—order—of dismissal —Fssuved—under—WAC—301-25-300
. - . . . N . .

tHon—tomaintain—the status—ogueo—or suspendbargainingy)) An order dis-

missing a representation petition lifts the obligations under subsec-
tions (2) and (4) of this section. Those obligations are reinstated
upon the filing and service of a notice of appeal.

(6) Any party to the proceeding may petition the commission to
stay ((either—eof—those)) Lthe obligations ((whe¥re)) under subsections
(2) and (4) of this section if the petitioning party demonstrates a
need for a change in terms and conditions of employment due to circum-
stances that are beyond that party's control((+)) or ((where)) 1f the
failure to resume bargaining would substantially harm the petitioned-
for employees and leave ((¥kem)) the parties without an adequate ad-
ministrative remedy. A petition filed under this subsection ((shadF))
must be accompanied by affidavits and evidence.

((#e¥)) (a) Following the receipt of a petition under ((4)r—ef))
this subsection, the due date for any counter-affidavits from other
parties is seven days following the date on which that party is served
with the petition.

((#e)) (b) The executive director shall forward all petitions
and affidavits to the commission, ((whe)) which shall determine wheth-
er to stay the obligations under subsections (2) and (4) of this sec-
tion at the next regularly scheduled commission meeting.

((#e¥)) (c) If the commission uses its authority under ((or—ef))
this subsection, any party seeking review of the commission's decision
((shad?)) may seek relief through the courts.

AMENDATORY SECTION (Amending WSR 10-20-172, filed 10/6/10, effective
11/6/10)

WAC 391-25-150 Amendment and withdrawal. A petition may be
amended or withdrawn by the petitioner at any time ((prier—te)) before
the issuance of a notice of election and the mailing of the bal-
lots((+)) or under ((sweh)) any conditions ((as)) the executive direc-
tor or the commission may impose.

[ 9 ] 0TsS-3725.1



AMENDATORY SECTION (Amending WSR 96-07-105, filed 3/20/96, effective
4/20/96)

WAC 391-25-170 Intervention—By incumbent representative. An
organization which demonstrates that it has been the exclusive repre-
sentative of all or any part of the bargaining unit involved in pro-
ceedings under this chapter during the year preceding the filing of

the petltlon ( (ray—Py—motionsy)) must automatically be allowed to in-
tervene in the proceedings without motion and( (—oper—granting—of—=£s
motion—for dntervention,——shatl—be)) 1is entitled to participate in the
proceedings and to have its name listed as a choice on the ballot in
any election. ((Ne—metion—for intervention shallt—b considered—i=
maee+

(1Y NF+H~ <+ ] o £ 4+ ENES IR n_+ DAV I I I N E

\J_/ [ . W Sy wy - CTT [ R g CTT T (_A.J__Ll.lv 1T CTT t/ C 1T 1Ty
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tion—agreement—or eross—cheek agreement;—o¥r
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AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-190 Intervention—By organization other than incum-
bent. (1) An organization not covered by WAC 391-25-170 may, by mo-

tion, 1ntervene in proceedings under this chapter ( (erd—openr—ogranting

£ 2+ o + 3 NS I S NN S NN a1 1 n FE I S NP NN S L IR = BN
O TS0 ll.l\JL,_L\JJ.J. i S N T T - LLL__LULLI [ § & g =y LAy CIT O I T I T |y r/uLLa_LL/_Lr/uLaC 1T
+ 1 EENET Ny e A A g EEE R NN ov 12 a+-and ~ o ~ P NN n + 1 a1l 4+ I
CIT tJJ_UbCCLL_LJ.J.\jQ T 11T = LT TTTITTC [ H W ) L WA W ) TS (&1 CITO I T 1T CTIT L\ & N S N W e 1T
ary—eteetions)) if:

(a) The motion for intervention ((shadxd+—ke)) 1is supported by a
howing of interest indicating that the intervenor has the support of
(#err)) at least 10 percent ((er—mere)) of the employees in the bar-

S
(
gaining unit which the original petitioner claims to be appropriate ((+
7\

N £ At P P I I — 4= 2 £ at at
Qll\JVV.LJ.l\j A _LLLL,CJ_CQL. [ S S S A W § TT QLAL—/r/ULL, A (&8 lll.\Jl,Lull [ S N _LJ.lL,CLVCJ.lL,_LUJ.l

(b) The organization seeking intervention demonstrates, through
affidavits or other documentary evidence, that the petitioned-for em-
plovees only share a community of interest with a bargaining unit it
represents and demonstrates that it has filed a unit clarification pe-
tition under chapter 391-35 WAC.

(2) No motion for intervention ((skhadd)) may be considered if

made:
(a) After the close of the hearing on the petition
(b) ((Mere—than—seven—days—after—th i lirg—and pustlng ef—an
] o n o N man+ r v~~~ L mant . £
- - C 1T u\jJ_ T TTC A= | SR W e ) oI A . u\jJ_ T ll_, A\ -

+e))) More than seven days after ((fhe—poesting—oef)) an investiga-

tion statement has been issued and a notice of election or card check
has been posted.

[ 10 ] 0TsS-3725.1



effective

filed 1/31/08,

(Amending WSR 08-04-058,

AMENDATORY SECTION

4/1/08)

Bargaining unit configurations—New organizing.

WAC 391-25-210
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(1)

A party to proceedings under this chapter may not propose more than

one bargaining unit configuration for the same emplovee(s).
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If new organizing petitions filed by two or more organiza-

tions are pending at the same time and involve anyv or all of the same

(2)

the following process applies
The timeliness and the sufficiency of the respective showings

emplovees,

(a)

of interest of each petition must be determined separately

.
4

If multiple petitions are timely and properly supported by

(b)
the appropriate

for each

then the proceedings

interest,

showing of

valid petition must be consolidated for resolution of all issues con-—

cerning the description(s)

list (s

and eligibility

of the bargaining unit(s)

A petition filed after the issuance of a notice of election

in another proceeding under WAC 391-25-430 or after the commencement

(3)

of a card check in another proceeding under WAC 391-25-400 must be

dismissed as untimely.

NEW SECTTION

Bargaining unit configurations—Decertification,

WAC 391-25-215
change of representation,

A petition to

(1)

and severance petitions.

0TsS-3725.1
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"decertify" under WAC 391-25-070 (6) (c) or 391-25-090(2) may not alter
the existing bargaining unit configuration during the representation
proceeding;

(2) If an organization files a motion for intervention under WAC
391-25-190 in a decertification proceeding, the intervening organiza-
tion may not seek a bargaining unit configuration different from the
existing bargaining unit configuration.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-220 Investigation conferences. (1) ( (Fhe—agermey—rou
e : 5 e ] tos . .

PAIEIESY + N =Y
A C T

()]
H
()]

H—TFhe—ddentificationof +the partiess

++3+))) If a representation petition 1is properly supported under
WAC 391-25-110, an investigation conference may be held to determine:

(a) The jurisdiction of the ((eemmissier)) adgency;

((H+3+>)) [(b) The qualification of the petitioner and any inter-
venor (s) for certification as exclusive bargaining representative;

( (tF=—The—existence—of o guestionconcerningrepresentations

+#r)) (c) The timeliness of the petition;

( ())) (d) The existence of Dblocking charges under WAC
391-25-370;

((#vi3+>)) (e) The propriety of the petitioned-for bargaining
unit; and

((vid3))) (f) The list of employees eligible to vote or be con-
sidered in determining a question concerning representation((+)) and
the cut-off date for eligibility( (+—and

((#e¥)) (2) The parties are encouraged to reach binding stipula-
tions on all issues during the course of the investigation conference.
((#2¥)) (3) The stipulations made by the parties during an inves-
tigation conference may be set forth in an investigation statement is-

sued ((iﬁ—%%eﬁfeé—aﬁ—e%ee%ieﬁ—agfeemeﬁ%—effefessfehegk—aneemeﬁ%T

s £ + +
CcC T O T T

rzearn A
T

v laoaa
o r—Anr—investigation——Statement—shatl—Pe)) by the executive direc-
tor or designee and are binding on the parties unless written objec-
tions are filed and served as required by WAC 391-08-120 within
((£er)) 10 days following issuance of the statement.

((3F)) (4) When it appears that all conditions precedent to an
election or ((eress—eheek)) card check are met, the executive director

or designee shall ( (determine—whether the proposedbargaining—unit—3s+

oo
rPOS
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eor—eross—check—agreements—under—+this—echapter)) proceed with the elec-

tion or card check.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-270 Interim certification—Supplemental proceedings.
Where the matters at issue in a proceeding under this chapter are
limited to the eligibility of particular individuals or classifica-
tions for inclusion in the bargaining unit, the executive director or

designee may expedite the ((determinaotionof +the guestion conecerning
representation)) proceedings while reserving the eligibility issues
for subsequent determination.

(1) The agency ((skad*)) will conduct an election or ((eress—

eheek)) card check, as ((maypPbe)) appropriate.

(a) The individuals whose eligibility is disputed ((shaddt—be))
are permitted to vote by challenged ballot in an election.

(b) The individuals whose eligibility is disputed ((shazx®)) will
be listed as challenged in a ((eress—eheek)) card check, and any au-
thorizations signed by those individuals ((skat¥)) must not be tal-
lied.

(2) After a tally is issued under WAC 391-25-550:

(a) If the number of challenges ((are—sufficient—3n number—+o))
would affect the outcome, they ((shadd)) ill be determined under sub-
section (3) of this section((+—prier—*te) before the issuance of a
certification.

(by If ((en——eorgernizationds——entitled cTo——ecertificotion regaretess
of—+the reservedetigibility dssuwes——a)) the number of challenges does
not affect the outcome, an interim certification ((shald)) will be is-
sued ((+Ppw£)) and the case ((sheatE)) will remain open for supplemental
proceedings under subsection (3) of this section. The employer and the
exclusive bargaining representative ((shadt)) have the duty to bar-
gain ( (—under—the—applticable——statute;—after—a)) upon issuance of an

interim certification ((&s—%sswed)) under ((H>—o£f)) this subsection.

(c) If a certification of "no representation" is appropriate re-
gardless of the reserved eligibility issues, a final certification
((she3+)) will be issued and no supplemental proceedings ((skhatt)) may
be conducted.

(3) All eligibility issues reserved for subsequent determination
under this section ((shatd)) must be resolved ( (uaderWAC—3931-25-200,
304 —25-3107 304 -25-3508 and 304 -25-304)), without regard to whether the
individuals cast challenged ballots.

[ 13 ] 0TsS-3725.1



AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-290 Notice of hearing. If it appears to the execu-
tive director or de51gnee that a questlon concerning representation
may exist, a ((khearingeffiecer shatl—Fssuwe—a)) notice of hearing ((and
have—3+)) will be issued and served on the partles ((“ttach g—+o—+

PR S L N N £+ P S R b o et
S s A LJ.C(_AJ.J.ll\j »._)LJ.(_AJ.J_ p A (&8 M/\Jtl_y A\ (S i s J.J.lVCs_)\.J.k_j(_/LLJ.UJ.I LJK.(_/L\.CLLLCJ.I\.

sged—under—WAC—381—-25-220-)) A notice of hearing may be amended or
withdrawn before the close of the hearing.

oy

n
e aw)

0]

AMENDATORY SECTION (Amending WSR 10-20-172, filed 10/6/10, effective
11/6/10)

WAC 391-25-299 ( (Speeial—provision—))Private sector and other

employees. Except for symphony musicians who exercise collective bar-

gaining rights under chapter 49.39 RCW, the ((eommissien)) agency

lacks authority to proceed 1in representation disputes under chapter

49.08 RCW absent the agreement of all parties. ((WAE—391-25-200
= P Q QN I a ) 1 1

AMENDATORY SECTION (Amending WSR 90-06-072, filed 3/7/90, effective
4/7/90)

WAC 391-25-310 Hearings—Who ((shall)) may conduct. Hearings
may be conducted by the commission, ((k¥)) the executive director,

((b¥)) or a member of the agency staff ( (er—Pbyv—any—otherdndividualt

eer)). At any time, a hearlng offlcer may be substituted for the hear-
ing officer previously ((presiding)) assigned.

)

AMENDATORY SECTION (Amending WSR 08-04-058, filed 1/31/08, effective
4/1/08)

WAC 391-25-350 Hearings—Reopening of hearing—Briefs. (1) Hear-
ings ((shadt—be)) directed under WAC 391-25-390 are public, ((exeept
where)) unless a protective order is issued under WAC 10-08-200(7),
and ((shadt—ke)) are limited to matters concerning the determination
of a question concerning representation.

(a) The parties ((shatt—be)) are responsible for the presentation
of their cases.

(b) The hearing officer shall ascertain the respective positions
of the parties((+)) to obtain a full and complete factual record upon
which the agency may discharge its responsibilities under the applica-

[ 14 ] 0TsS-3725.1



ble statute. The hearing officer has authority, under WAC 10-08-200
(8) and (9), to ask questions, call witnesses, and explore matters not
raised or only partially raised by the parties.

(2) Once a hearing has been declared closed, it may be reopened
only upon the timely motion of a party ((open—disecovery—ef)) that dis-
covered new evidence which could not with reasonable diligence have
been discovered and produced at the hearing.

(3) The hearing officer may ((at*ew—e¥)) direct the filing of
briefs as to any or all of the issues in a case.

(4) Arrangements and due dates for briefs ((shadt—be)) are estab-
lished by the hearing officer.

(5) Any brief ((skhatd)) must be filed ((with—the—hearing—eoffi—
eer)) and served as required by WAC 391-08-120 ( (H)—and——eceopies——shallt

393083203 ——ane—+4y) ) .

((#4)y)) (6) A party filing a brief under this section must limit
((+£s)) the brief's total length to ((Ewenty—five)) 25 pages (double-
spaced, ((twelwve—peint)) 1l2-point type), unless:

(a) It files and serves a motion for permission to file a longer

brief ((im—eorder)) to address novel or complex ((regat—andfor—factuat

(
ssuyes—Fraised—by—the—-eobieetions)) issues; and
(b) The executive director, ((khis—er—he¥r)) the executive direc-
tor's designee, or the hearing officer grants ((swekh—a)) the motion

for good cause shown ((+—and)) .

((#e¥)) (1) A motion for permission to file a longer brief may be
made orally to the hearing officer at the end of the ((agministra—
£4+we)) hearing, and the hearing officer has the authority to orally
grant ((sweh)) the motion at ((swek)) that time.

AMENDATORY SECTION (Amending WSR 08-04-058, filed 1/31/08, effective
4/1/08)

WAC 391-25-370 Blocking charges—Suspension of proceedings—Re-
quest to proceed. (1) The executive director may suspend the process-
ing of a representation petition under this chapter pending the out-
come of related unfair labor practice proceedings ((+—where)) if:

(a) A complaint charging unfair labor practices 1s filed under
the provisions of chapter 391-45 WAC; ((and))

(b) It appears that the facts as alleged may constitute an unfair
labor practice; and

(c) ((Swek)) The unfair labor practice could improperly affect
the outcome of a representation election.

(2) The complainant(s) in the unfair labor practice case may file
and serve, as required by WAC 391-08-120, a written request to proceed

( (with—+th ewtive—direetor)). The request to proceed ((skhaedt)) must
specify the case number of the representation proceeding, ((shadtd))
request that the representation petition be processed notwithstanding
the pending unfair labor practice case, and ((shkadtd)) waive the right

to file objections under WAC 391-25-590 (1) (a) based on conduct al-
leged in the unfair labor practice case. Upon the filing of a request
to proceed ((upder—this—subseetion)), the executive director may re-
sume the processing of the representation petition and ((shadd)) must
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summarily dismiss any objections filed in conflict with the request to
proceed.

AMENDATORY SECTION (Amending WSR 08-04-058, filed 1/31/08, effective
4/1/08)

WAC 391-25-390 Proceedings before the executive director. (1)
The executive director may proceed upon the record, after submission
of briefs or after hearing, as ((may—Pe)) appropriate.

(a) The executive director shall determine whether a question
concerning representation exists((+)) and ((shadt¥)) issue a direction
of election, dismiss the petition, or make other disposition of the
matter.

(b) Unless otherwise provided in a direction of election, the
((egt—ef£f)) cutoff date for eligibility to vote in an election ((shadt®t
be)) is the date of issuance of the direction of election.

(2) Where the executive director determines that employee eligi-
bility issues exist, the executive director may delegate authority to

((£Rre)) a hearing officer to decide those issues.
(3) A direction of election and other rulings in the proceedings
up to the issuance of a tally are interim orders((+)) and may only be

appealed to the commission by objections under WAC 391-25-590 after
the election.

(4) (a) A party seeking review by the commission of an interlocu-
tory decision of the executive director, ((kis—er—he¥r)) Lthe executive
director's designee, or a hearing officer must file a motion for dis-
cretionary review with the commission and a copy with the ((exeeuvtive
direeteor—orhis—erher—designee)) person who issued the interlocutory
decision within seven days after the decision is issued.

(b) Discretionary review of an interlocutory decision issued by
the executive director, ((his—er—her)) the executive director's desig-
nee, or a hearing officer will be accepted by the commission only:

(1) If the executive director ((er—his—er—her)), the executive
director's designee, or the hearing officer has committed an obvious
error ((whieh)) that would render further proceedings useless; ((e¥))

(1i) If the executive director, ((his—er—her)) the executive di-
rector's designee, or the hearing officer has committed probable error
and the interlocutory decision ( (ef—theexeeutivedirector,—his—-orher
desigree;—or hearing—offiecer)) substantially alters the status quo or
substantially limits the freedom of a party to act; or

(1ii) If the executive director, ((Bis—er—her)) the executive di-
rector's designee, or the hearing officer has so far departed from the
accepted and usual course of administrative proceedings as to call for

( (R xereise—of—Frevisery—Furisdietion)) immediate review by the com-
mission.

(c) A motion for discretionary review ((urder—this—rude)), and
any response, should not exceed ( (F+fteen)) 15 pages ( (oabte

spaeed;)) (double-spaced, 12-point type) excluding appendices.

(d) Denial of discretionary review of a decision does not affect
the right of a party to obtain later review of the ((exeewtive—diree
tor'ls;—his—eorherdesigree's;—or hearingeoffiecer's)) interlocutory de-
cision or the issues pertaining to that decision.

(5) Unless appealed to the commission under WAC 391-25-660, a de-
cision issued under this section ((shatd+—Pbe)) 1is the final order of
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the agency((+)) with the same force and effect as if issued by the
commission.

NEW SECTION

WAC 391-25-400 Card check. (1) If only one organization is
seeking certification as the exclusive representative of unrepresented
employees and the showing of interest exceeds 50 percent of the em-
ployees subject to the petition, then the executive director or the
executive director's designee may direct a card check to determine
whether the employees desire to be represented by the petitioner.

(2) Employees desiring to withdraw their showing of interest
cards for purposes of the card check may do so by sending an individu-
al card or letter signed by the employee to the executive director or
the executive director's designee before the date specified in the di-
rection of card check. The agency shall notify the petitioner of any
such request before the commencement of the card check but shall not
disclose the identity of the employee submitting the request.

(3) The employer shall make available to the agency original or
legible copies of employment records containing the names and signa-
tures of the employees in the bargaining unit.

(4) Before the commencement of the card check, the petitioner may
file and serve, as required by WAC 391-08-120, a request that the
question concerning representation be determined by a representation
election.

(5) All card checks must be by actual comparison of records pro-
vided by the parties. The agency shall not disclose the names of em-
ployees giving representation authorization in favor of the organiza-
tion. Following the comparison of records, the agency shall issue a
tally sheet demonstrating the outcome of the card check.

(6) The card check procedures described 1in subsections (1)
through (5) of this section are not applicable for certificated em-
ployees who collectively bargain under chapter 41.59 RCW, academic em-
ployees who collectively bargain under chapter 28B.52 RCW, symphony
musicians who collectively bargain under chapter 49.39 RCW, and the
bargaining units described in RCW 74.39A.270, 74.39A.300, 41.56.028,
41.56.029, and 41.56.510.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-420 Unit determination elections. Employees
((shad®)) may not be subjected to examination or cross-examination
concerning their wviews on the configuration of bargaining units. A
unit determination election ((shatdt—be)) 1is the exclusive method to
determine the ((*))desire((*)) of the employees involved.

(1) ((Whrere)) If the executive director determines that either of
two or more bargaining unit configurations proposed by petitioning or
intervening organizations could be appropriate ((oprder—ether—erit
¥i+a)), a unit determination election ((shadt*)) must be conducted.
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(2) ( (Whexre)) Unless governed by RCW 41.56.050(2) or
41.80.070(3), if an organization desires to merge two or more histori-
cally separate bargaining units, 1t may request a unit determination
election under this section.

(a) The organization shall file a petition under WAC 391-25-070,
indicating under "other relevant facts" that it is seeking a merger of
two or more existing bargaining units.

(b) The showing of interest ((shaxf)) must indicate support for
the merger of units((+)) and ((skhadtd)) be evaluated separately in each
of the historical bargaining units.

(c) The proposed merged unit must be an appropriate unit under
the applicable statute.

(i) If the propriety of the merged bargaining unit is disputed,
the executive director shall make a determination following a hearing.

(ii) If the propriety of the merged bargaining unit is stipula-
ted, the executive director or designee shall determine whether the
proposed unit is, on its face, an appropriate bargaining unit under
the applicable statute.

(d) If the merged unit is found to be appropriate, the agency
shall conduct a unit determination election in each of the bargaining
units proposed for merger.

(1) If the merger is rejected in any of the historical units, the
petition ((skhatd)) must be dismissed.

(ii) If the merger is approved in all of the historical units and
no motion for intervention has been granted, the executive director
shall issue a certification designating the petitioning organization
as the exclusive bargaining representative of the merged bargaining
unit.

(iii) If a motion for intervention has been granted under WAC
391-25-170 or 391-25-190, the agency shall conduct a representation
election prior to the issuance of a certification.

AMENDATORY SECTION (Amending WSR 16-06-019, filed 2/22/16, effective
3/24/16)

WAC 391-25-430 Notice of election or card check. (1) When an
election or card check is to be conducted, the agency shall ((faerpish
the—employer—with appropriatenotieess)) issue a notice to the employ-
er, and the employer shall provide to the petitioned-for employees a
copy of the notice of election or card check. The employer shall also
post ((£kem)) the notice in conspicuous places on its premises where
notices to affected employees are usually posted. The notice ((shaedF))
must contain all of the following:

( ((H—The—deseription—of —the bargainingunit—or—veoting—group{s)

h +1h il
T
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+2¥)) (a) The deadline for return of mail ballots or the date(s),
hours, and polling place(s) for an on-site election((+—e®)); the vot-
ing period for an electronic election; or the date of the card check.

((3r)) (b)) The cut-off date, if any, or other criteria ((te—be
apptied—in)) establishing eligibility to vote in the election or card
check, including that the eligible employees are limited to those who
continue to be employed within the bargaining unit when they cast a
ballot in an on-site election, at the deadline for return of mail bal-

1
T
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lots, ((ex)) at the closing of polls in an electronic election, or on
the date agency staff conducts the card check under WAC 391-25-400.
((#4¥)) (c) A statement of the purpose of the election or card

check and the question to be voted upon ((er—a—sampte—baltitet)).
—_— . - .
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Notices of the election ((shaxZf)) or card check must remain posted un-
til a tally of ballots or card check has been issued. The reguirement
that the employer post the notices of election in conspicuous places
on its premises where notices to affected employees are usually posted
is inapplicable to the bargaining units described in RCW 74.39A.270,
74.39A.300, 41.56.028, 41.56.029, and 41.56.510.

(3) While a notice of election is posted, employees in the bar-
gaining unit or proposed bargaining unit have the right to conduct
campaigning activities in the public areas or in the nonworking areas
of the emplover's premises, during nonworking time of the campaigner
and employees being solicited, as long as the activities do not dis-
rupt operations. However, if employees are permitted to discuss non-
work subijects or solicit other employees in work areas, the employer
cannot discriminatorily requlate employee discussions or solicita-
tions.

(a) Nonemployees have the right to engage in campaigning activi-
ties in the emplover's public areas consistent with the reasonable use
of those areas. Where there are no public areas in an employer's work-
place, reasonable comparable access must be granted.

(b) Emplover rules and policies may expand these rights. Employer
rules and policies must be nondiscriminatory.

AMENDATORY SECTION (Amending WSR 10-20-172, filed 10/6/10, effective
11/6/10)

WAC 391-25-450 Disclaimers. ( (Prior—+to—the issuvance—of)) Before
the agency issues a notice of election and ((the—maiting—of)) mails
the ballots, an organization may disclaim a bargaining unit and have
its name removed from the ballot by written notice filed and served as
required by WAC 391-08-120. The organization filing a disclaimer
((shad?)) may not seek to be certified in the bargaining unit, or any
subdivision thereof, for a period of at least six months.

AMENDATORY SECTION (Amending WSR 16-06-019, filed 2/22/16, effective
3/24/16)

WAC 391-25-480 Elections—Electioneering—Objectionable conduct.

(1) The executive director ((shkatt—have)) has discretion to conduct
elections electronically, by mail, or on-site. The procedures for each
means of election ((shadtd)) must be designed to preserve the secrecy

of employee voting. Multiple questions, including unit determination
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elections, may be submitted to employees at the same time on separate
ballots.

(2) ((Feoltowimg—Eth etos of—anr—eteectronie—or —tetephonie——eitee
£4+en7)) The agency shall transmit the results of an electronic elec-

tion to the parties of record.

(3) Following the close of an election by mail, each party may be
represented by observers of ((i+ts)) their own choosing at the tally of
any ballots. ((Any—3dists—ef—those—wheohave—voted—eorwheohave abstaired
=) )

4) For an on-site election, each party may be represented by ob-
servers of ((i+%s)) their own choosing, subject to ((swek)) any limita-
tions ((a&s)) the executive director may prescribe. During the hours of
voting, no management official having authority over bargaining unit
employees nor any officer or paid employee of an organization

((sha++)) may serve as observer. ((Apy—tists—ef+those—who—have—voted

N IR T n £
T COoOTCTo s TTOoOT—0OT

the—+tally-))
_Y .

(5) The following prohibitions apply to assure appropriate condi-
tions for employees to cast their ballots:

(a) The reproduction of any document purporting to suggest, ei-
ther directly or indirectly, that the agency endorses a particular
choice in an election is prohibited.

(b) The use of deceptive campaign practices improperly involving
the ((eemmissien)) agency and its processes is prohibited.

(c) The use of forged documents is prohibited.

(d) Coercion or intimidation of eligible voters, or any threat of
reprisal or force or promise of benefit to eligible voters, is pro-
hibited.

(e) Conduct in violation of WAC 391-25-140 is prohibited.

(f) Misrepresentations of fact or law are prohibited. To set
aside an election, a misrepresentation must:

(1) Be a substantial misrepresentation of fact or law regarding a
salient issue;

(ii) Be made by a person having intimate knowledge of the subject
matter, so that employees may be expected to attach added significance
to the assertion;

(iii) Occur at a time which prevents others from effectively re-
sponding; and

(iv) Be reasonably viewed as having had a significant impact on
the election, whether a deliberate misrepresentation or not.

(g) Election speeches on the employer's time to massed assemblies
of employees are prohibited during the period that the polls are open
in an on-site or electronic election or during the period beginning on
the scheduled date for a mail ballot election and continuing through
the deadline for mail ballots. Other electioneering not prohibited by
(a) through (f) of this subsection is permitted during that period.

(h) For on-site elections, ((ther shatd—ke)) no electioneering
may occur at or ((akewt)) around the polling place during the hours of
voting.

(6) Violations of this rule ((skhatd—be)) are grounds for setting
aside an election upon objections properly filed.
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AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-510 Challenged ballots. (1) Any observer or the
election officer may challenge, for good cause, the eligibility of any

person seeking to cast a ballot in ((¥ke)) a mail ballot, on-site, or
electronic election. No person ((shadt)) may be denied the right to
cast a challenged ballot ((—%Fhke teection—officer shatt—rnot—have——at

therity—+teo—reselve—ehallenges) ), and the ballot of the challenged vot-
er ((shaxE)) must be placed in a sealed envelope identifying the voter

and the observer or election officer challenging the eligibility of
the voter ( (—Fhe—Pbatleot—shall rot—Peopered—untitl +the echaltenge—ds—Fe
seted) ) .

(2) Any party may withdraw a challenge previously made and, un-
less the eligibility of the voter is challenged by another party or
((B¥)) the election officer, the challenge ((shalt—Pe)) 1is resolved.

(3) If the challenged ballots ((are—dnmsuffieient—Inrumber—to))
do not affect the results of the election, they ((shaxZE)) will be im-
pounded ( (ard—mo—ruting—shall e made)) and the appropriate certifica-
tion or interim certification will be issued.

(4) If the number of challenged ballots ((are—sufficient—nnum—
ber—te)) would affect the results of the election, the ((eteetien—-of

fHeer shatl asecertain—the position of ecach poartyas—teo—ecach chaltenged
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) executive di-
rector or the executive director's designee shall conduct proceedings
under WAC 391-25-390 and rule on all challenges except those made by a
party to preserve an objection to a ruling previously made by the ex-
ecutive director or the executive director's designee as to the eligi-
bility of the challenged voter.

AMENDATORY SECTION (Amending WSR 08-04-058, filed 1/31/08, effective
4/1/08)

WAC 391-25-530 Votes needed to determine election. ((BH—FYn+t
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ef—rmeo—Frepresentatives)) (1) Excep as provided in subsection (2) of
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this section, representation elections must be decided by a majority
of those voting.

(a) If there are only two choices on the ballot, a tie vote re-
sults in a certification of no representative.

(b) If there are only two choices on the ballot and both choices
are qualified employee organizations or bargaining representatives,
the executive director may direct a rerun election following a tie re-
sult for good cause shown.

(2) Unit determination elections and representation elections
conducted under chapter 41.56 RCW with three or more choices on the
ballot must be decided by a majority of those eligible to vote in the
election.

AMENDATORY SECTION (Amending WSR 96-07-105, filed 3/20/96, effective
4/20/96)

WAC 391-25-550 Tally sheet. The election officer shall prepare
and ( (farpish—teo—ecachof+theparties)) issue a tally of the votes cast
on unchallenged ballots and the number of challenged ballots. The tal-
ly must indicate whether the results of the election were conclusive
or inconclusive. After the (subsegwent)) resolution of challenged

(
ballots affecting the results of the election, a revised tally
((shad®)) must be issued ((apd—Furaished—to—the—parties—TFh oty

BRI : ] ] 1 A 1 . 1 .
ireeonetusive) ) .

AMENDATORY SECTION (Amending WSR 90-06-072, filed 3/7/90, effective
4/7/90)

WAC 391-25-570 Procedure following inconclusive election. In
any election in which there are ((meore—than—twe)) Lhree or more
choices on the ballot, if none of the choices receives the number of
votes necessary to determine the election, a run-off election
((shad?)) must be held providing for selection between the two choices
receiving the largest numbers of wvalid ballots cast in the inconclu-
sive election. Any organization ((fe—ke)) excluded from a run-off
election may file objections to specific conduct affecting the results
of the inconclusive election. Where the choice of "no representative"
is to be excluded from a run-off election, the employer or decertifi-
cation petitioner may file objections to specific conduct affecting
the results of the inconclusive election. ((Swek)) Any objections
((shatt)) must be resolved ((prier—teo—the—-econduet—of)) before a run-
off election is conducted. All run-off elections ((shat})) must be de-
termined as provided in WAC 391-25-530.
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AMENDATORY SECTION (Amending WSR 00-14-048, filed 6/30/00, effective
8/1/00)

WAC 391-25-590 ( (Filing and serviee—of)) Objections to improper

conduct and interim orders. The due date for objections is seven days
after the tally has been served under WAC ((384+—25—416—er—under))
391-25-400 or 391-25-550, regardless of whether the number of chal-
lenged ballots ((are——sufficient—drn—number—+te)) would affect the re-
sults of the election. The time ((peried)) for filing objections can-
not be extended.

(1) Objections by the petitioner, the employer, or any intervenor
((shad®)) must set forth, in separate numbered paragraphs:

(a) The specific conduct which the party filing the objection
claims has improperly affected the results of the election; ((ardter))
or

(b) The direction of election, direction of ((eress—eheek)) card
check, or other interim rulings which the objecting party desires to
appeal to the commission.

(2) Objections by individual employees are limited to conduct or
procedures which prevented them from casting a ballot.

(3) Any objections ((skatd)) must be filed ((at—the—commissien's
Oympia—effiee)) and served as required by WAC 391-08-120 ( (HH)——=and
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AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-25-610 Procedure where no objections are filed. If no
objections are filed within the time set forth ((akbever—and—3f—ry))
in WAC 391-25-590, if the number of challenged ballots ((are—Fasuff:
eient—dnrmumber—to)) does not affect the determination of the question
concerning representation, and if no run-off election is to be held,
the executive director shall issue a certification having the same
force and effect as if issued by the commission.

AMENDATORY SECTION (Amending WSR 98-14-112, filed 7/1/98, effective
8/1/98)

WAC 391-25-630 Procedure where conduct objections are filed.
((Whrere)) If objections allege improper conduct under WAC 391-25-590
(1) (a) or (2), other parties may be requested to respond to the objec-
tions within a period of time established by the agency. The period
((sha3++)) must be seven days or more.

(1) If the objections and any responses indicate there is no gen-
uine issue as to any material fact and that one of the parties is en-
titled to a judgment as a matter of law, the commission may issue a
summary judgment in the matter.
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(2) If the objections and any responses raise material questions
of fact which cannot be resolved without a hearing, ((there—shatli—Pb
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hearing—offiecer)) Lthe matter may be remanded to the executive director
to conduct further proceedings under WAC 391-25-390. ((+4&))) Hearings

on objections to conduct affecting the results of an election may be
consolidated with hearings on challenged ballots in the same proceed-
ing.
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(3) The objections, any responses, and the record made at any
hearing on the objections ((shadtd)) must be referred to the commis-
sion.

AMENDATORY SECTION (Amending WSR 08-04-059, filed 1/31/08, effective
4/1/08)

WAC 391-25-650 Briefs and written arguments on objections. (1)
The due date for any appeal brief which the party filing an objection
desires to have considered by the commission ((shadll—ke—Ffeourteen)) is
14 days following the later of:

(a) The issuance of a transcript of a hearing held under WAC
391-25-630(2); or

(b) The filing of objections under WAC 391-25-590 ((+H))).

( (Any—brief shall be filed at the commission's Olympia—office as

' =) )
(2) The due date for any responsive brief which any other ( (par-—
£4+es)) party desires to have considered by the commission ((shadi—Pbe
feurteen)) 1is 14 days following the date on which that party is served

with an appeal brief. ((Apy—Pbrief—shall—beFfiled—at—the——commission's

(3) The executive director or designee may extend the due date

for an appeal brief or responsive brief. ((Sweh)) Requests ((shad?d))
to extend the due date may only be considered if made ((em—er—Pbefore))
by the date the Dbrief 1is due((+)) and 1in compliance with WAC

391-08-180. Extensions of time ((skadtd)) may not be routine or auto-
matic.

(4) A party filing a brief under this section must limit ((&£s))
the brief's total length to ((Ewenty—five)) 25 pages (double-spaced,
12-point type), unless:

(a) It files and serves a motion for permission to file a longer
brief ((dm—e¥rder)) to address novel ((ardter)) or complex issues
raised by the objections; and

(b) The commission or its designee grants ((swekh—a)) Lthe motion
for good cause shown.

(5) Any motion filed under ((fhis)) subsection ((skatd)) (4) (a)
of this section tolls the due date for briefs under subsections (1)
and (2) of this section until the commission or its designee responds
to ((swek)) the motion.
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(6) Anv brief or motion filed under this section must be filed
and served as required by WAC 391-08-120.

AMENDATORY SECTION (Amending WSR 08-04-059, filed 1/31/08, effective
4/1/08)

WAC 391-25-660 Appeals from orders and jurisdictional rulings.
An order issued under WAC ((394—25-398)) 391-25-290 or 391-25-510 and
any rulings in the proceedings up to the issuance of the order, as
well as rulings that the employer or employees are subject to the ju-
risdiction of the ((eemmissiern)) adency, may be appealed to the com-
mission as follows:

(1) The due date for a notice of appeal ((shatt—be—twenty)) is 20
days following the date of issuance of the order being appealed. The
time for filing a notice of appeal cannot be extended.

(2) ((Where)) If an order has been appealed, the due date for a
notice of cross-appeal by other parties ((shalt—Pe)) 1is seven days af-
ter the last date on which a notice of appeal could be timely. The
time for filing a notice of cross-appeal cannot be extended.

(3) A notice of appeal or notice of cross-appeal ((shadtt)) must
identify, in separate numbered paragraphs, the specific rulings, find-
ings of fact, conclusions of law, or orders claimed to be in error.

(4) A party ((whieh)) that desires to cite or reassert a document
previously filed in the matter ((shadl¥)) must do so by reference to
the document already on file((+)) and shall not file or attach another
copy of the document to ((papers)) documents filed regarding an ap-
peal.

(5) A notice of appeal or notice of cross-appeal ((shaltt)) must
be filed ((at—the—ecommission'ls—Olympia—offiee)) and served as required
by WAC 391-08-120 ( (Hl)——=and—ecopies—shatl—be h

; . - 291 g9 1og 43 i ) .

(6) The due date for any appeal brief (whieh)) that the party
filing an appeal or cross-appeal desires to have considered by the
commission ((shalt—be—Ffourteern)) 1is 14 days following the filing of
its notice of appeal or notice of cross-appeal. Any brief ((shadd))
must be filed ((at—the—~commission'sOlympia—offiee)) and served as re-
quired by WAC 391-08-120 ( (HH)+——and—ecopies—shaltt—be—served—on—atl—other
parties—as—reguired—Py WAC 301081203 ——and—4)) ) .

(7) The due date for any responsive brief ((whieh)) that a party
desires to have considered by the commission ((shaedldl—ke—Ffeoeurteen)) is
14 days following the date on which that party is served with an ap-
peal brief. Any brief ((skhatd)) must be filed ((at—the—commission's

Otympia—effiee)) and served as required by WAC 391-08-120 ( (H)——=and
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copies—shalt—>P served—en—att—eother —porties—as—reguired—hy—WAL
0108320 —ana—4) ) .

(8) The executive director or designee may extend the due date
for an appeal brief or responsive brief. ((Sweh)) Requests ((shad?d))
to extend the due date may only be considered if made ((em—er—Pbefore))
by the date the Dbrief 1is due((+)) and 1in compliance with WAC

391-08-180. Extensions of time ((skadtd)) may not be routine or auto-
matic.

(9) A party filing a brief under this section must limit ((&£s))
the brief's total length to ((Ewenty—fiwve)) 25 pages (double-spaced,
12-point type), unless:
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(a) It files and serves a motion for permission to file a longer
brief ((dm—e¥rder)) to address novel ((ardfer)) or complex issues
raised by the appeal; and

(b) The commission or its designee grants ((swekh—a)) Lthe motion
for good cause shown.

(10) Any motion filed under ((£his)) subsection ((skadtd)) (9) (a)
of this section tolls the due date for briefs under subsections (1)
and (2) of this section until the commission or its designee responds
to ((swek)) the motion.

AMENDATORY SECTION (Amending WSR 00-14-048, filed 6/30/00, effective
8/1/00)

WAC 391-25-670 Commission action on objections and appeals. If
there are objections under WAC 391-25-590 or an order is appealed un-
der WAC 391-25-660, the entire record in the proceedings ((shedZ))
must be transmitted to the commission ((membe¥rs)). The commission may
request the parties to appear before it to make oral argument as to
any or all of the issues in the matter. The commission shall, on the
basis of the entire record transmitted to it, determine the objections
or appeal and any challenged ballots referred to the commission ( (pur—
sgart—te)) under WAC 391-25-510((+)) and ((shal¥)) issue appropriate
orders.

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 391-25-002 Sequence and numbering of rules—Special
provisions.

WAC 391-25-012 Special provision—Educational
employees.

WAC 391-25-032 Special provision—Educational
employees.

WAC 391-25-034 Special provision—Marine employees.

WAC 391-25-036 Special provision—State civil service
employees.

WAC 391-25-037 Special provision—Higher education
faculty.

WAC 391-25-051 Special provision—Individual providers

of home care under RCW 74.39A.270 and
74.39A.300—Family child care providers
under RCW 41.56.208—Adult family home
providers under RCW 41.56.029—Language
access providers under RCW 41.56.510.

WAC 391-25-092 Special provision—Educational
employees.
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WAC
WAC
WAC

WAC
WAC
WAC

WAC
WAC

WAC

WAC

WAC

WAC

WAC

WAC
WAC

391-25-096

391-25-136

391-25-137

391-25-197

391-25-217

391-25-229
391-25-230
391-25-250
391-25-252

391-25-253
391-25-391
391-25-396

391-25-399
391-25-410
391-25-412

391-25-413
391-25-416

391-25-426

391-25-427

391-25-436

391-25-440

391-25-486

391-25-531
391-25-674

Special provision—State civil service
employees.

Special provision—State civil service
employees.

Special provision—Higher education
faculty.

Special provision—Higher education
faculty.

Special provision—Higher education
faculty.

Special provision—Symphony musicians.
Election agreements.
Cross-check agreements.

Special provision—Educational
employees.

Special provision—Academic employees.
Special provision—Public employees.

Special provision—State civil service
employees.

Special provision—Symphony musicians.
Cross—-check of records.

Special provision—Educational
employees.

Special provision—Academic employees.

Special provision—State civil service
employees.

Special provision—State civil service
employees.

Special provision—Higher education
faculty.

Special provision—State civil service
employees.

Election for inclusion of unrepresented
employees.

Special provision—State civil service
employees.

Special provision—Public employees.

Special provision—Marine employees.
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