effective

filed 1/14/03,

(Amending WSR 03-03-064,

AMENDATORY SECTION

2/14/03)
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effective

filed 1/31/08,

(Amending WSR 08-04-058,

AMENDATORY SECTION

4/1/08)

for filing petition—Limitations on results
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WAC 391-35-020

of proceedings.
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-eyv—ef—dnaterest—eof theemployees—eorpositioens)) if the petition was
mely filed as provided in subsections (1) and (2) of this section.

(4) Employees or positions may be added to an existing bargaining
unit in a unit clarification proceeding if:

(a) ((Where—a)) The petition is filed within a reasonable time
period after a change of circumstances altering the community of in-
terest of the employees or positions; ((e¥))

(b) ((WRere)) The existing bargaining unit is the only appropri-
ate unit for the employees or positions; or

(c) All parties to the proceeding agree the agency should rule
upon the request for clarification.

F5) ((Exeep§—as—pfe%%ded—ﬁﬁ§ef—Sgbsee%%Qﬁ—+4+—e£—%h{s—see%%eﬂr—a

hre—ongoingmajority Sstates—of—+the—ex
sive—bargaining—representatives)) An order clarifying bargaining unit
will not be issued under this section if:

(a) Employees or positions have been excluded from a bargaining
unit by agreement of the parties or by a certification, and a unit
clarification petition is not filed within a reasonable time period
after a change of circumstances; or

(b) Adding the disputed employvees or positions to a bargaining
unit would create a doubt as to the ongoing majority status of the ex-
clusive bargaining representative.

(6) ((HWhere—a—petitioning union—seeks severance—of o portion—of
aa—existing)) An appropriate bargaining unit of classified employees
at a school district or educational service district ((+—apprepriate
bargaining—units—existing—on—Juty—25—2065+)) may not be divided into
more than one appropriate bargaining unit without the agreement of the
employer and certified bargaining representative of the unit where
severance 1is sought.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-35-030 Petition ((in—writing Number of copies—Filing))

—Filing and service. ((Baek)) A unit clarification petition ((fer
elarifiecation—of an—existing bargaining—unit—shatt)) may be filed
through the agency's online e-filing system, by email, or in writ-
ing ( (/anrd——shallt—Pe—Ffided—aEt)) to the ((eemmissien's)) agency's Olym-
pia office, as required by WAC 391-08-120 (1) and (2). If the petition
is not filed ((ether—than—as—=)) Jjointly ((fited—petition)), the party
filing the petition shall serve a copy on the other party to the col-

[ 3 ] 0Ts-3726.1



lective bargaining relationship ((ip—whieh—the disagreement—arises)),
as required by WAC 391-08-120 (3) and (4).

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-35-050 Contents of petition filing forms. Each comple-
ted 'unlt clarlflcatlon petltlon ((fur etarifiecation—of —an—exxisEing
& y) f£il-
ing form, whether obtalned from the agency's website or through the
agency's e-filing system, must include all of the following:
(1) Information identifying the parties and their ((redatien—
ships)) representatives, including:
(a) The name, email address, mailing address, and telephone num-

ber of the employer ((—anrd—thehname;—address—telephone number;—Ffax
ramber;—and—emait—address—eof—Gts—prineipat)) and of the employer's

representative; and

(b) The name, email address, mailing address, and telephone num-
ber ( (—fas—number—and—emait—address)) of the exclu31ve representa—
tive (( A A

’
nd of 1ts pr1n01pal representatlve((T

and : ;
+er) ) .

(2) Information concerning the parties' relationships, including:

(a) The parties' contractual relationship, indicating that:

(1) The parties have never had a contract; or

(ii) The parties have had a contract, and a copy of the current
((#))or most recent((¥)) collective bargaining agreement is attached;

((#e¥)) (b) The status of negotiations between the parties, indi-
cating that:

(1) The parties' contract is closed; or

(ii) The parties are currently in contract negotiations;

((#£F)) (c) The description of the existing bargaining unit,
specifying inclusions and exclusions;

((#gr)) (d) The number of employees in the bargaining unit; and

((#y)) J(e) The history of the bargaining unit, including at
least the approximate date of its creation.

((=r)) (3) An explanation of the proposed change and the reasons
for the proposed change, including identification of the position(s),
classification(s), or group(s) at issue((+)); the number of employees

in each position, classification, or group((s+)); and the ((present))
bargaining unit ((ipetusien—eo=r xetgsiern)) status of each position,
classification, or group ( (+—Fdertificationof the party propeosing—that
£h present——status—be—changed;——and—the—reasen—Ffor—the—proepoesed
change) ) .

((3r)) (4) Identification of other interested employee organiza-
tions, including the name ( (s—and—aderesses) ), email address, and mail-
ing address of any other employee ((erganizatiens)) organization(s)
claiming to represent any employee((s)) affected by the proposed clar-

ification(s) ((+)) and a brief description((4s))) of ((Ehe—centractss
+f—anyy)) any contract (s) covering ((swek)) those employees.
((#4r)) (5) Any other relevant facts.

[ 4 1] 0Ts-3726.1



((#5)F)) (6) The name(s), signature(s), and((+—FF—anyy)) title(s),
if any, of the ((represerntativel{s)r—eof—+the petitioner{s)——and)) per-—
son(s) filing the petition as well as the date(s) of the signature(s).

(7) Any other information requested in the unit clarification pe-
tition filing form found on the agency's website at www.perc.wa.gov or

as required through the agency's e—-filing system.

AMENDATORY SECTION (Amending WSR 90-06-073, filed 3/7/90, effective
4/7/90)

WAC 391-35-070 Amendment and withdrawal. ((Ary)) A petition may
be amended or withdrawn by the petitioner (s) under ((sweh)) any condi-
tions ((&s)) the executive director or the commission may impose.

AMENDATORY SECTION (Amending WSR 08-15-032, filed 7/9/08, effective
8/9/08)

WAC 391-35-085 Amendment of certification. A party may file a
petition to amend an existing certification to reflect a minor change
in circumstances, such as a change of an employee organization's name
or an employer's name, and the executive director may amend the cer-

tification ( (—preovided—that—+the—purpese—of)) if the amendment ((is—%te

not add or remove positions from the existing bargaining unit or
change the bargaining unit's configuration and there is no guestion
concerning representation.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-35-090 Notice of hearing. If it appears to the execu-
tive director or designee that a disagreement exists which could be
the basis for issuing an order clarifying the bargaining ( (uait—e*
watEs)) unit(s), a ((hearingeoffiecer shall—isswve—=a)) notice of hearing
((epe—have—3+%t)) will be issued and served on the parties. A notice of
hearing may be amended or withdrawn before the close of the hearing.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-35-110 Coordination of proceedings. (1) If a petition
for clarification under this chapter is pending at the same time as a
petition under chapter 391-25 WAC involving all or any part of the

[ 51 0Ts-3726.1



same bargaining unit, the proceedings under this chapter ((shad?d))
must be suspended, and all issues concerning the description of the
bargaining unit ((skadd)) must be resolved in the proceedings under
chapter 391-25 WAC.

(2) A unit clarification proceeding may control or be controlled
by an unfair labor practice proceeding. If a petition for clarifica-
tion under this chapter is pending at the same time as a complaint un-
der chapter 391-45 WAC involving all or any part of the same bargain-
ing unit, the executive director or designee ((shadt+—have)) has dis-
cretion to withhold processing of one of the related proceedings pend-
ing the outcome of the other related proceeding.

AMENDATORY SECTION (Amending WSR 90-06-073, filed 3/7/90, effective
4/7/90)

WAC 391-35-130 Hearings—Who ((shall)) may conduct. Hearings
may be conducted by the commission, ((k¥)) the executive director,

((by¥)) or a member of the agency staff ((er—by any eother individuat

doazoarna+ A ey 1 ocomma ao g A ~ PIEE —I T A4
A8 L)_Lvl.l(./l.k., oL LJJ LSS N s T OO T OUTT A — TV A\ .

ee¥)). At any time, a hearing officer may be substituted for the hear-
ing officer previously ((presiding)) assigned.

o~ Ay e o WA g s A
E= T

o £
A - O (& 1T (J.J__Ll.l.\j [ S -

AMENDATORY SECTION (Amending WSR 08-04-058, filed 1/31/08, effective
4/1/08)

WAC 391-35-170 Hearings—Reopening of hearing—Briefs. (1) Hear-
ings ((skhatd—ke)) are public, ((exeept—where)) unless a protective or-
der is issued under WAC 10-08-200(7), and ((shatd+—Pke)) are limited to
matters concerning the clarification of the existing bargaining unit.

(a) The parties ((shadd—be)) are responsible for the presentation
of their cases.

(b) The hearing officer shall ascertain the respective positions
of the parties((+)) to obtain a full and complete factual record upon
which the agency may discharge its responsibilities under the applica-
ble statute. The hearing officer has authority, under WAC 10-08-200
(8) and (9), to ask questions, call witnesses, and explore matters not
raised or only partially raised by the parties.

(2) Once a hearing has been declared closed, it may be reopened
only upon the timely motion of a party ((upen—diseovery—ef)) that dis-
covered new evidence which could not with reasonable diligence have
been discovered and produced at the hearing.

(3) The hearing officer may ((aF*ew—e®)) direct the filing of
briefs as to any or all of the issues in a case.

(4) Arrangements and due dates for briefs ((shadt—be)) are estab-
lished by the hearing officer.

(5) Any brief ((skhatd)) must be filed ((with—the—hearing—eoffi—
eer)) and served as required by WAC 391-08-120 ( (HH)—and——ecopies——shalt

[ 6 ] 0Ts-3726.1



((#4)y)) (6) A party filing a brief under this section must limit
((+£s)) the brief's total length to ((Ewemty—five)) 25 pages (double-
spaced, ((twelwve—peint)) 1l2-point type), unless:

(a) It files and serves a motion for permission to file a longer

brief ((im—erder)) to address novel or complex ((regat—andforfactuat

ssuyes—Fraised—by—the—-eobieetions)) issues; and
(b) The executive director, ((khis—er—he¥r)) the executive direc-
tor's designee, or the hearing officer grants ((swekh—a)) the motion

for good cause shown ((+——and)) .

((#e¥)) (7)) A motion for permission to file a longer brief may be
made orally to the hearing officer at the end of the ((agministra—
£4+we)) hearing, and the hearing officer has the authority to orally
grant ((swekh—a)) the motion at ((swek)) that time.

AMENDATORY SECTION (Amending WSR 08-04-058, filed 1/31/08, effective
4/1/08)

WAC 391-35-190 Proceedings before the executive director. (1)
The executive director may proceed upon the record, after submission
of briefs or after hearing, as ((may—Pe)) appropriate. The executive
director shall determine the status of each position, classification,
or group of employees ((ever—whiechthereds—adisagreement)) at issue
and issue an order clarifying the bargaining unit, dismiss the peti-
tion, or make other disposition of the matter.

(2) ((Where)) If the executive director determines that employee
eligibility issues exist, the executive director may delegate authori-
ty to the hearing officer to decide those issues.

(3) (a) A party seeking review by the commission of an interlocu-
tory decision of the executive director, ((kis—er—he¥r)) Lthe executive
director's designee, or a hearing officer must file a motion for dis-
cretionary review with the commission and a copy with the ((exeeuvtive
direeteor—orhis—erher—designree)) person who issued the interlocutory
decision within seven days after the decision is issued.

(b) Discretionary review of an interlocutory decision issued by
the executive director, ((his—er—her)) the executive director's desig-
nee, or a hearing officer will be accepted by the commission only:

(1) If the executive director, ((khis—er—her)) the executive di-
rector's designee, or the hearing officer has committed an obvious er-
ror ( (whteh)) that would render further proceedings useless; ((e¥))

(11) If the executive director ((er—his—er—her)), the executive
director's designee, or the hearing officer has committed probable er-
ror and the interlocutory decision ((ef—the—exeeutivedirector—his—oFr
her—desigree;—eorhearingoffieer)) substantially alters the status quo
or substantially limits the freedom of a party to act; or

(1ii) If the executive director, ((Bis—er—her)) the executive di-
rector's designee, or the hearing officer has so far departed from the
accepted and usual course of administrative proceedings as to call for
( (Ehe—exereise—-of—revisory Furisdietion)) immediate review by the com-
mission.

(c) A motion for discretionary review under this rule, and any
response, should not exceed ((fifteern)) 15 pages (double-spaced, 12—
point type) excluding appendices.

(d) Denial of discretionary review of a decision does not affect
the right of a party to obtain later review of the ((exeewtive—diree

B
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tor'ls;—his—erherdesigree's;—or hearingeofficer's)) interlocutory de-
cision or the issues pertaining to that decision.
(4) Unless appealed to the commission under WAC 391-35-210, a de-

cision issued under this section ((shatt+—Pbe)) 1is the final order of
the agency((+)) with the same force and effect as if issued by the
commission.

AMENDATORY SECTION (Amending WSR 08-04-059, filed 1/31/08, effective
4/1/08)

WAC 391-35-210 Appeals. An order issued under WAC 391-35-190
and any rulings in the proceedings up to the issuance of the order may
be appealed to the commission as follows:

(1) The due date for a notice of appeal ((shatt—Pbe—twenty)) is 20
days following the date of issuance of the order being appealed. The
time for filing a notice of appeal cannot be extended.

(2) ((Where)) If an order has been appealed, the due date for a
notice of cross-appeal by other parties ((shalt—Pe)) 1is seven days af-
ter the last date on which a notice of appeal could be timely. The
time for filing a notice of cross-appeal cannot be extended.

(3) A notice of appeal or notice of cross-appeal ((shaltt)) must
identify, in separate numbered paragraphs, the specific rulings, find-
ings of fact, conclusions of law, or orders claimed to be in error.

(4) A party ((whiekh)) that desires to cite or reassert a document
previously filed in the matter ((shal¥)) must do so by reference to
the document already on file((+)) and shall not file or attach another
copy of the document to ((papers)) documents filed regarding an ap-
peal.

(5) A notice of appeal or notice of cross-appeal ((shadtt)) must
be filed ((at—the—ecommissionlsOlympia—offiece)) and served as required

tHes—as—regutred—Ty WL 3910833203 —arnd—+4+ ).

(6) The due date for any appeal brief (whieh)) that the party
filing an appeal or cross-appeal desires to have considered by the
commission ((shalt—be—Ffourteern)) 1is 14 days following the filing of
its notice of appeal or notice of cross-appeal. Any brief ((shadd))
must be filed ((at—the—~commission'sOlympia—offiee)) and served as re-
quired by WAC 391-08-120 ( (HH)+——and—ecopies—shaltt—be—served—on—atl—other
parties—as—reguired—TPy WAC 301081203 ——and—4)) ) .

(7) The due date for any responsive brief ((whieh)) that a party
desires to have considered by the commission ((shadldl—ke—Ffeurteen)) is
14 days following the date on which that party is served with an ap-
peal brief. Any brief ((skhatd)) must be filed ((at—the—commission's

~

Otympia—offiee)) and served as required by WAC 391-08-120(1) ((+——ana
oo o ah 11 =~ iz n 1 + £ ot o o ~ o P SR I B | sz irv.Wal
Ay b/ \—re) (S5 i N & s S Py L_)CJ_ VAAAW S 1T (_AJ.J. O CTICT 1O t/(_AJ_ C L0 (@ ye) J.C\iLAJ.J.CM U_Y LAF®Y
0108320 —ana—4) ) .

(8) The executive director or designee may extend the due date
for an appeal brief or responsive brief. ((Sweh)) Requests ((shad?d))
to extend the due date may only be considered if made ((em—er—Pbefore))
by the date the brief 1is due((+)) and 1in compliance with WAC

391-08-180. Extensions of time ((skadd)) may not be routine or auto-
matic.
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(9) A party filing a brief under this section must limit ((&£s))
the brief's total length to ((Ewenty—five)) 25 pages (double-spaced,
12-point type), unless:

(a) It files and serves a motion for permission to file a longer
brief ((3m—erder)) to address novel ((ardfer)) or complex issues
raised by the appeal; and

(b) The commission or its designee grants ((swekh—a)) Lthe motion
for good cause shown.

(10) Any motion filed under ((£his)) subsection ((skadtd)) (9) of
this section tolls the due date for briefs under subsections (1) and
(2) of this section until the commission or its designee responds to
((swehk)) the motion.

AMENDATORY SECTION (Amending WSR 00-14-048, filed 6/30/00, effective
8/1/00)

WAC 391-35-250 Commission action on appeals. If an order is ap-
pealed under WAC 391-35-210, the entire record in the proceedings
((shatt)) must be transmitted to the commission ( (membe¥rs)). The com-

mission may request the parties to appear before it to make oral argu-
ment as to any or all of the issues in the matter. The commission
shall, on the basis of the entire record transmitted to it, determine
the status of each position, classification, or group covered by the
appeal ((+)) and ((shadt¥)) 1issue appropriate orders.

AMENDATORY SECTION (Amending WSR 96-07-105, filed 3/20/96, effective
4/20/96)

WAC 391-35-310 Employees eligible for interest arbitration. Due
to the separate impasse resolution procedures established for them,
employees occupying positions eligible for interest arbitration
((shad®)) may not be included in bargaining units ( (whieh—Fnaetude))
with employees ((whe)) occupying positions that are not eligible for
interest arbitration.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-35-320 Exclusion of confidential employees. Confiden-
tial employees excluded from all collective bargaining rights ( (skhadd
be)) are limited to:

(1) Any person who participates directly on behalf of an employer
in the formulation of labor relations policy, the preparation for or
conduct of collective bargaining, or the administration of collective
bargaining agreements, ((exeept—that)) and the role of ((sweh)) that
person is not merely routine or clerical in nature but calls for the
consistent exercise of independent judgment; and
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(2) Any person who assists and acts in a confidential capacity to
such person.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-35-340 Unit placement of supervisors—Bargaining rights

of supervisors. (1) It ((shett—Pbe)) 1is presumptively appropriate to
exclude persons who exercise authority on behalf of the employer over
subordinate employees (usually termed "supervisors") from bargaining
units containing their rank-and-file subordinates ((+—3Fr—e¥der)) to

avoid a potential for conflicts of interest ((whieh)) that would oth-
erwise exist in a combined bargaining unit.

(2) It ((shaedt—Pbe)) is presumptively appropriate to include per-
sons who exercise authority on behalf of the employer over subordinate
employees (usually termed "supervisors") in separate bargaining units
for the purposes of collective bargaining.

(3) The presumptions set forth in this section ((shati—be)) are
subject to modification by adjudication.

AMENDATORY SECTION (Amending WSR 01-14-009, filed 6/22/01, effective
8/1/01)

WAC 391-35-350 Unit placement of regular part-time employees—
Exclu51on of casual and temporary employees (1) ((F=—shatt—be—mpre
5t i )) Except

as prov1ded in subsectlon (2) of this sectlon, reqular part time em-
ployees are presumptively included in the same Dbargaining unit

((with)) as full-time employees performing similar work( (+—Fm—erder))
to avoid a potentlal for conflicting work jurisdiction claims ( (whieh
VV\JLA:ILd \Jth J_VV_L»..) A_L».Jt _LLl »..) parat uLl_Lt».Jo Elllt/_LU_Y S) ) -

(a) A regqular part-time emplovee is any employee who, during the
previous ((fwedtwve)) 12 months, ((kaeve)) worked more than one-sixth of
the time normally worked by full-time employees((+)) and who remains
available for work on the same basis ((+——Shatdt—be—presumed—teo—be—regu—
tar—part—tim mpteyees) ) .

(b) For employees of school districts and educational institu-
tions, the term "time normally worked by full-time employees" ( (shadtd
be)) 1is based on the number of days in the normal academic year.

(2) ((%%—sha%%—be—pfesﬁmp#i?e%y—a?pfepfia%e—%e—exe&ade—easaa&—aﬁd

with—fuell—time—and—regutar part—time—employees<)) (a) fart—time and
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nonpermanent civil service employees covered by chapter 41.06 RCW are
presumptively included in the same bargaining unit as full-time em-
plovees covered by chapter 41.06 RCW performing similar work regard-
less of the number of hours worked to avoid a potential for conflict-
ing work jurisdiction claims.

(b) Temporary employees defined by WAC 357-04-045(1) may only be
included in a bargaining unit as provided in WAC 357-04-045(3).

(3) The presumptions set forth in this section ((skhatd—be)) are
subject to modification by adjudication.

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 391-35-002 Sequence and numbering of rules—Special
provisions.

WAC 391-35-026 Special provision—State civil service
employees.

WAC 391-35-099 Special provision—Private sector and
other employees.

WAC 391-35-254 Special provision—Marine employees.

WAC 391-35-300 School district employees.

WAC 391-35-301 Higher education employees.

WAC 391-35-326 Special provision—State civil service
employees.

WAC 391-35-327 Special provision—Higher education
faculty.

WAC 391-35-342 Special provision—Educational
employees.

WAC 391-35-343 Special provision—Academic employees.

WAC 391-35-344 Special provision—Marine employees.

WAC 391-35-346 Special provision—State civil service
employees.

WAC 391-35-347 Special provision—Higher education
faculty.

WAC 391-35-356 Special provision—State civil service
employees.
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